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CHAPTER ONE

OVERALL INTRODUCTION

Background on Commission

The Commission on Security and Cooperation in Europe
(CSCE), an independent advisory agency, was created by Public
Law 94-304, signed June 3, 1976. The legislation, sponsored
by Rep. Millicent Fenwick and Sen. Clifford P. Case,
"authorized and directed the Commission to monitor the acts
of the signatories which reflect compliance with or violation
of the articles of the Final Act of the Conference on Security
and Cooperation in Europe, with particular regard to the provi-
sions relating to Cooperation in Humanitarian Fields."

Chaired by Rep. Dante B, Fascell and co-chaired by Sen.
Claiborne Pell, the Commission is composed of six members of
the Senate, six members of the House of Representatives and
one member each from the Departments of State, Defense and
Commerce.

Commission's Record on Domestic Compliance

The leaders of 33 East and West European nations, Canada
and the United States, met in Helsinki, Finland, in August of
1975 to sign the CSCE Final Act. The comprehensive document
contains numerous cooperative measures aimed at improving East-
West relations. Equally important is the pledge each partici-
pating nation made to respect human rights and fundamental free-
doms of its citizens. While the Final Act is not a legally
binding agreement, it has, as former President Gerald Ford
pointed out prior to his departure for the Helsinki summit,
"important moral and political ramifications."

The Commission has continuously monitored the implementa-
tion record of the U.S. as well as the records of other
countries which signed the Final Act. Previous Commission
reports have assessed the U.S. compliance effort and made
reconmendations to improve it. The Commission's first major
compliance report -- "Implementation of the Final Act of the
Conference on Security and Cooperation in Europe: Findings and
Recommendations Two Years After Helsinki" -- contains an even
balance of recormendations for domestic and foreign action.
Through its hearings on a variety of CSCE subjects and through
contacts with a wide range of private groups and individuals,
the Commission has maintained a continuing interest in the U.S.
compliance record.



Origins of this Report

In addition to its routine monitoring of U.S. performance,
the Commission felt a major study devoted exclusively to evalua-
tion of the U.S. record of compliance with the Helsinki accords
was needed for several reasons. The first reason stems from
the results of the first CSCE review meeting held at Belgrade,
Yugoslavia, from October of 1977 to March of 1978. At Belgrade,
the U.S. took a strong stand in favor of compliance with all
the provisions of the Final Act, especially in the area of human
rights. The head of the U.S. delegation at Belgrade, Justice
Arthur Goldberg, repeatedly called for an honest accounting
by all participants. At the same time, he candidly acknowledged
U.S. shortcomings and urged open discussion concerning the
records of all 35 CSCE states. Several participants resisted
charging the U.S. with posturing and claiming that such an
examination would be tantamount to interference in internal
affairs -- allegedly in violation of Principle VI of the Final
Act. However, as the meeting progressed, there was growing
support for the concept that the obligations of each CSCE state
were the legitimate concern of all the others. Even the
staunchest critics of this idea, while continuing to ignore
criticisms of their own performance, eventually undermined their
own argument by directing highly polemical attacks against the
U.S. record. The Commission felt that to insure the long-term
success of the CSCE process, the U.S. should make a special
effort in the post-Belgrade period to demonstrate its good faith
by taking an honest, comprehensive look at its own performance.

A second reason for this report is the growing interest in
U.S. CSCE implementation of private civil rights and other
groups in the United States. Since the Belgrade meeting at
least two private Helsinki Watch organizations have been formed,
one in New York and one in Washington, D.C. Both have ties to
a number of prominent civil rights groups. These organizations,
which are really U.S. counterparts to such groups of private
citizens as the beleaguered Helsinki Monitors in the Soviet
Union and the Charter '77 in Czechoslovakia, devote considerable
effort to monitoring U.S. compliance with the Helsinki Final
Act, especially in the area of human rights. Other private
groups with a more peripheral interest in CSCE also have
shown increasing interest in the U.S. implementation record.

President Jimmy Carter's strong interest in seeing that the

U.S. maintains and improves upon a record of compliance second
to none is a third reason for this report. 1In his semi-annual
reports to the Commission, the President has repeatedly called
for renewed efforts to strengthen U.S. implementation. To
provide additional force to his words, President Carter, in
December of 1978, took the unprecedented step of directing some
20 federal agencies to cooperate closely with the Commission



and the Department of State in monitoring and encouraging U.S.
compliance with the Final Act.

Preparation of this Report

The Commission assigned a major portion of its staff and
resources to examining the U.S. record. Lacking detailed know-
ledge in many of the specialized areas covered by the Final Act,
the staff was obliged to turn to outside expertise. The Com-
mission was assisted by a wide range of government agencies
whose responsibilities are related to fulfilling the promises
of the Final Act. The Commission also contacted a number of
reputable private organizations with interest in, and knowledge
about, various Final Act provisions. In April of 1979, the
Commission held three days of hearings on domestic compliance
and called as witnesses representatives from the two Helsinki
Watch organizations and high-level officials of several key
government agencieés. These hearings provided valuable informa-
tion for the report.

Statements submitted by private organizations and
individuals about alleged human rights violations in the U.S.
have been another source for our efforts to monitor the Final
Act. These cover a broad spectrum of complaints ranging from
charges of unfair personnel practices at the State Department
and the Library of Congress to accusations concerning political
and economic persecution and police harassment. The Commission
detailed many of these in the report while other charges were
reviewed directly with the parties involved.

Framework of the Report

The report evaluates in detail U.S. implementation of the
Final Act by responding to allegations of U.S. shortcomings
from other signatories and private groups and by giving an
account of positive achievements in both the governmental and
private spheres. Particularly close scrutiny was used in
examining U.S. compliance with the human rights provisions of
Principle VII -- civil and political as well as economic and
social areas. The U.S. record in this area has been frequently
criticized.

During Commission hearings, CSCE Chairman, Rep. Dante B.
Fascell, pointed out the significant difference between the U.S.
effort and that of other countries, "this is the first time that
any of the 35 Helsinki states has taken a thorough, objective
look at its own performance record, taking into account criti-
cism by other CSCE signatories and private domestic monitoring
groups." In contrast, other reports have been generally self-
serving accounts, purporting to show how well a particular
country has implemented the Final Act but ignoring outside crit-



icism. The Commission feels, however, that each CSCE country
is responsible to the others for its implementation record.

This report follows the structure of the Final Act by
discussing, in order, each major section or "basket" of the
Act. Basket I deals with questions relating to security in
Europe which includes Human Rights; Basket II, economic and
scientific cooperation; Basket III, cooperation in humanitarian
and other fields.

Sources of Criticism

The main sources of criticism used in this report were
the comments made by other CSCE countries at the Belgrade review
meeting and in their press and publications. The comments of
U.S. domestic groups and individuals also have been included.
Because many accusations are repeated in several sources, no
attempt has been made to acknowledge each and every source but
only to address the accusations made. Furthermore, while the
report attempts to respond to all the criticism that has come
to our attention, there are instances where the nature of the
criticism was so vague or so patently propagandistic that a
response was either impossible or unwarranted. Nevertheless,
our general policy was to take most criticisms seriously and
to respond to them in the same vein.

In addition to press comment and statements made by
CSCE states, some of the sources for this report were the
following:

Look Homeward, Jimmy Carter
The State of Human Rights, USA
Prepared by the Communist Party, USA - October, 1978

USA - The Secret War Against Dissidents
Novosti Press Agency - Moscow, 1978

Bourgeois Democracy and Human Rights
USSR Academy of Sciences - Moscow, 1978

Report of the Helsinki Human Rights Compliance
Committee of the United States - San Francisco, 1978

Further, the Commission has relied extensively on the
statements and other materials submitted by the two Helsinki
Watch groups at the April domestic compliance hearings.



General Guidelines

When reading and evaluating the report, certain general
guidelines used in its preparation should be taken into
account.

-- Neither the U.S. nor other signatories can be held
responsible for violations which occurred prior to the signing
of the Final Act. The report does not address pre-Helsinki
developments except as necessary for reasons of continuity.

-- Only criticisms which fall under the provisions of the
Final Act and which relate to the 35 signatory countries have
been considered. No matter how we may feel personally about
other alleged injustices, the mandate of the Commission is
restricted solely to monitoring implementation of the Helsinki
accords. At the same time, we have adopted a liberal interpre-
tation of the language of the Final Act and have included some
subjects which arguably could be excluded. By the same token,
certain areas of criticism have been excluded as not falling
under the terms of the Final Act. For example, the report does
not address the problems of foreign migrant workers because
the Final Act clearly refers to such workers only in the context
of movements between CSCE countries in Europe. Likewise, the
difficult and growing problem of illegal aliens in the U.S. is
not treated because there is no apparent basis for it in the
Final Act. The Commission maintains an open mind on these ques-
tions and is prepared to revise its views on the basis of
convincing evidence to the contrary.

-- In evaluating U.S. performance, the report operates
on the principle that the Final Act does not demand or expect
instantaneous compliance with every provision. Instead, the
participating countries regard compliance as a long-term process
of gradual improvement. Consequently, trends toward greater
or less compliance are more important than a given situation
in a particular area.

-- In evaluating U.S. implementation we have relied to
a great extent on information from federal agencies whose
responsibilities generally or specifically related to Final
Act compliance.

-- The report focuses on U.S. compliance efforts and
deliberately avoids comparisons with other CSCE states except
in a few instances to provide perspective.

-- The report treats the U.S. as responsible for compliance
with United Nations human rights covenants referred to in the
Final Act even though the U.S. has signed but not ratified these
covenants and therefore is not legally bound by them.



-- Because problems faced by minority groups such as blacks
and Hispanics occur in a wide range of areas, questions raised
about them are covered in a number of sections of the report.
These include political participation, persons in confinement,
health, education, employment and housing.

-- American Indians have been discussed separately for
two reasons. First, the Commission received a great deal of
criticism from foreigr sources about the status of Indians
in the United States. 3econd, while Indians are a racial
minority, Indian tribes are also recognized in the U.S.
Constitution as distinct political entities.

-- The report also contains a separate section on women
because they represent a majority of the U.S. population --
51.3 percent -- yet still have not been accorded many of the
same rights which men have long taken for granted.

-- Limited time and resources have obliged the Commission
to concentrate primarily on criticisms which were brought to
its attention,

Purposes of the Report

The Commission has three main purposes in preparing this
report. First, it hopes to demonstrate the good faith of the
U.S. in assessing its Helsinki implementation record in light of
criticisms from other CSCE countries and domestic critics.
Second, the Commission hopes to stimulate honest implementa-
tion evaluations by other CSCE states and thus to lay the
groundwork for real progress prior to the next review meeting
at Madrid in 1980. Finally, the Commission hopes to encourage
improved compliance by the United States. Although the Commis-
sion agrees with President Carter that the U.S. record is very
good, additional discussion and interaction between responsible
government agencies and interested private organizations is a
necessary prerequisite to greater progress.

Judging from the past record, we fully expect that parts of
this report will be used by certain other CSCE participants
to criticize and attack the United States in an effort to divert
attention from or avoid discussion of their own lack of com-
pliance. This has been the standard technique employed by
certain countries in their propaganda over the years. The
Commission is prepared to accept this tactic. We believe that
the openness of U.S. society, as exemplified by this report,
is a strength which transcends any possible advantage which
others may hope to gain from it.



Finally, the Commission wishes to express appreciation
to all who cooperated in the preparation of this report.
Monitoring U.S. compliance with the Helsinki Final Act will
be a continuing Commission priority.

The Commission welcomes comments and suggestions on the
report.



CHAPTER TWO

SECURITY IN EUROPE

INTRODUCTION - BASKET 1

The first section or "Basket" of the Helsinki Final Act,
entitled "Questions Relating to Security in Europe,”™ includes
a Declaration on Principles Guiding Relations Between Partici-
pating States. A document on confidence building measures
enumerates ways to strengthen confidence among the states and
thus contribute to increasing stability and security in Europe.

The 10 Principles in the declaration are general restate-
ments of accepted, normal international behavior, consistent
with international law. The first six Principles in particular
-- Sovereign Equality, Refraining from the Threat or Use of
Force, Inviolability of Frontiers, Territorial Integrity of
States, Peaceful Settlement of Disputes, and Non-Intervention
in Internal Affairs -- are straightforward reaffirmations of
what have long been accepted norms of international relations.
Other principles -- notably Principle VII, Human Rights and
Fundamental Freedoms; Principle VIII, Equal Rights and Seif-
Determination of Peoples; and Principle IX, Cooperation Among
States -- are more complex. Unlike the others, these principles
require a country to take positive, specific actions to bring
about their implementation.

It has been U.S. policy to insist on the primary and equal
significance of all the Principles, as set forth in the Final
Act, and to resist any effort to invest the Principles with
special political importance or to set them above the rest of
the Final Act. The U. S. and the nations of Western Europe
have also placed great stress on the section of the preamble
to the Declaration of Principles which underlines that the 10
Principles guiding relations among states should be applied
equally to all participating states without regard to their
political, economic or social systems, oOr their size, geograph-
ical location or level of economic development. In other words,
the U.S. Government has viewed the Declaration of Principles
as a code of conduct guiding relations with all the partici-
pating states, not simply with friends and allies.

From the beginning, the Soviet Union and the East European
states have interpreted and emphasized the Principles different-
ly from the West. The entire Declaration, particularly its
first four Principles, has been portrayed by the Soviets as
+he focal point of the entire Final Act, amounting in their
view to a quasi-peace treaty ratifying post-World War II borders
in Europe. '



The general nature of most of these Principles makes it
difficult to measure affirmative implementation action. Some
Principles, notably numbers I, VI and X (Fulfillment in Good
Faith of Obligations Under International Law), are implemented
daily in the course of normal diplomatic dealings. Others,
especially VII, basically reinforce already existing commitments
to internationally accepted standards of behavior. Given the
attention that CSCE states have devoted to Principle VII, it
will receive special treatment in a separate section of this
report.

PRINCIPLES

Principles I, I, III, IV, V and VI

At various times, individual CSCE states have accused the
U.S. of violating one or more of Principles I through VI. The
fundamental theme running through the allegations is the conten-
tion that the U.S., in one way or another, interfered in the
political, economic and social systems of other countries
including its allies. Often this criticism has focused on
alleged efforts to prevent European states from evolving peace-
fully from capitalism to socialism and especially to communism.

In making these allegations, critics frequently charge
the U.S. has violated some provision of the Final Act. This
tactic appears to be a propaganda too! because, in many
instances, the provisions of the Final Act are not involved
at all. For example, recently the Soviet press seized on a
study by the private Brookings Institute to allege that the
U.S. had repeatedly violated Principle Il by threatening to
use force in its relations with other countries. Whatever the
merit of these charges, the accusation conveniently ignored
the fact that all the material cited in the Brookings study
predates the signing of the Final Act. In a similar vein, the
U.S. has been censured for threatening to use force against
Uganda, Angola and Zaire, and for blatant interference in the
post-Shah developments in Iran and Afghanistan. Again, the
truth of these allegations aside, they clearly are not covered
under the Final Act which is restricted to the territory of
the 35 signatories.

Other allegations of U.S. violation of one or more of
Principles I through VI at least have a better foundation in
the Final Act even if the allegations themselves are unsubstan-
tiated. In this category are charges that the U.S. has inter-
vened in the elections and other areas of internal affairs in
two CSCE states, Portugal and Spain, in violation of Principle
VI. The same accusation has been made with respect to Italy,
where the "undisguised pressure” of the U.S. allegedly aims
at keeping the Communist Party out of power. What the authors



of these charges neglect to say is that none of the countries
involved has itself alleged U.S. intervention in its internal
affairs. Furthermore, there is no substantiated outside
evidence offered to support such claims.

In another area, some SOurces have accused the U.S. of
pressuring other NATO governments to increase their budgets
to help finance an early warning system for NATO, hardly a
violation of the Final Act, even if true. Nor is the presence
of U.S. bases on NATO soil a violation of the Helsinki Final
Act, contrary to charges.

Frequently, critics charge that the U.S. violated one
of the Principles when dealing with the Soviet bloc. It is
claimed that official U.S. refusal to recognize the incorpora-
tion of the three Baltic States into the Soviet Union, and
governmental sponsorship of a "captive nations week," violate
the principle of territorial integrity of the Soviet Union.
In continuing its policy of non-recognition of the forcible
incorporation of the Baltic States, the United States has been
guided by basic principles of international discourse which
have become fundamental principles of the Final Act, particular-
ly the territorial integrity of states, the sovereign equality
and individuality of states, refraining from the threat or use
of force, inviolability of frontiers and equal rights and self-
determination of peoples. In particular, the final sentence
of Principle IV, Territorial Integrity of States, which states
that no occupation or acquisition will be recognized as legal
can and should be interpreted to refer not oniy to present or
future occupations, but also to those which may have been taken
in the past. President Ford emphasized this point at the time
of the signing of the Helsinki Final Act, when he declared that
nthe United States has never recognized the Soviet incorporation
of Lithuania, Latvia and Estonia and is not doing so now. Our
official policy of nonrecognition is not affected by the results
of the European Security Conference."

Repeated references are also made to the "aggressive
designs" of the U.S. and NATO, with the maintenance of U.S.
military bases and troops in Europe interpreted as an effort
to pressure the Soviets and their allies by surrounding their
borders with military forces. However, U.S. military presence
in Western Europe is not specifically proscribed in the Final
Act and is merely symptomatic of the unsettled status of East-
West relations, a condition which hopefully will be resolved
through further implementation of CSCE provisions.

In signing the Final Act, the U.S. as well as all the other

participating CSCE states reconfirmed political principles to
guide efforts for a more secure world. As far as the Commission
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has ascertained, U.S. relations with the other European signa-
tory states have clearly reflected adherence to these princi-
ples. There is no evidence to show that the U.S. has failed

to respect the sovereignty of any other signatory state, nor

has it been demonstrated that the U.S. in any way has threatened
or used force against the frontiers or territorial integrity

-of any state in Europe since the signing of the Final Act.

Allegations such as those made about U.S. military presence
in, or pressure on, Western Europe are equally spurious and un-
related to the Final Act. The U.S. is a member of a military
alliance together with 13 nations in Europe plus Canada. Its
cooperation with them in the military field is strictly governed
not only by the rules of the alliance but also by a whole¢
complex of bilateral treaties and agreements. Activities which
take place, military or otherwise, on the territories of any
NATO country occur with the full agreement and knowledge of
all the countries concerned.

Allegations of violations of Principle VI, Non-Intervention
in Internal Affairs, have also been raised in another context.
The Eastern countries have repeatedly cited this Principle when
complaining about alleged Western, especially U.S., preoccupa-
tion with the human rights provisions of the Final Act. Western
concern with alleged Soviet and East European violations of the
human rights Principle (VII) and the human contacts and informa-
tion provisions of Basket III, it is argued, amounts to overt
interference in Soviet and East European domestic affairs.

It has long been the U.S. and Western position that the
language of Principle VI on non-intervention in internal affairs
clearly is aimed at armed intervention and terrorism and does
not preclude questions concerning the fulfillment of commitments
by the signatory states.

For the U.S., the experience since the signing of the Final
Act has vividly demonstrated that respect for human rights and
fundamenta! freedoms, set forth in Principle VII, has become
a legitimate subject for diplomatic discourse. The Soviets
themselves, at the CSCE Belgrade review meeting, gave at least
tacit support for this idea by raising questions about alleged
political prisoners in the U.S. Furthermore, it is generally
accepted that human rights, embodied in such documents as the
United Nations Charter, the Universal Declaration of Human
Rights and the Final Act, have become an accepted topic of
international concern. Consequently, there is a broad and
growing international consensus that a state now has a general
right to raise questions about the fulfillment by another state
of international commitments which both have undertaken.

Il



Principle V

Peaceful Settlement of Disputes

Principle V, while directly linked in nature and intent
with the first four Principles, deserves separate attention
for it was the subject of a special meeting of experts, held
in Montreux, Switzerland, from October 31 through December 11,
1978. The meeting, mandated by the Belgrade conference and
the Final Act, was organized to pursue the examination and
elaboration of a method for peaceful settlement of disputes.
The Montreux meeting marked the continuation of an effort begun
in the Basket I Committee during the Geneva phase of the CSCE
negotiations. While no substantive progress towards a peaceful
settlement scheme was made at Madrid, participating states were
able to agree to a statement of principles setting forth the
basis of a common approach to the problem. Negotiators also
recommended to their governments that they consider at the
Madrid review meeting the possibility of convening another
meeting of experts to continue work on the subject.

The U.S. and the other Western nations have traditionally
subscribed to the tenet that states should use all means at
their disposal, including negotiations, inquiry, mediation,
conciliation, arbitration and judicial settlement to resolve
their disputes by peaceful means. At the Montreux meeting,
the U.S. strongly supported this approach to peaceful settle-
ment. Even though the narrower, more restrictive views of
certain other CSCE states limited the progress achieved, the
prospects for development of a broad, generally-accepted method
are still alive.

Principle VIII

Equal Rights and Self-Determination of Peoples

The United States was founded on the principle of self-
determination of peoples. As a nation of immigrants, most of
its population is derived from the European backgrounds of most
of the other participating states. Many Amer icans also came
from African and Asian backgrounds. These diverse peoples and
their descendants today are able to maintain their links with
their places of origin as well as to express their ethnic
interests and ethnic awareness through a wide variety of asso-
ciations and organizations throughout the U.S.

The U.S. has not, however, been immune to criticisms
related to Principle VIII. These relate primarily to the status
of the Commonwealth of Puerto Rico and of the United Nations
strategic trust known as the Trust Territory of the Pacific
Islands (Micronesia) over which the United States has adminis-
tering authority. In international forums, critics have alleged

12



that the U.S. has refused to permit the peoples of the Common-
wealth and the Trust Territory to exercise their rights of self-
determination to become independent. The wording of the Inter-
national Covenant on Civil and Political Rights clearly states
that people may be considered to be self-determining if they
have the right to determine freely their political status and

to freely pursue their economic, social and cultural develop-
ment. According to this definition, independence is consistent
with the concept of self-government, but is not the only form
that self-government may take. The evidence shows that the
majority of the people living in Puerto Rico and Micronesia

do not seek independence. Instead, they have opted for alterna-
tive forms of self-government -- namely, commonwealth and free
association status.

Puerto Rico: The Commonweal th

Puerto Rico's status has become a problem. It has existed
as a U.S. commonwealth since 1952, an arrangement which at the
time was overwhelmingly accepted by the people of that island.
Under this arrangement, Puerto Ricans elect their own government
but do not vote for the President, Vice-President or Members
of Congress, nor do they pay federal income taxes. A 1953 U.N.
resolution confirmed this status, concluding .that Puerto Rico
was self-governing, and that the U.S. would no longer have to
make reports on the island to the U.N. Committee on Information
from Non-Self-Governing Territories. The commonwealth system,
as adopted, represented a middle ground between statehood and
independence. From the beginning, however, it was apparent
that the formula had built-in limitations, resulting from
uncertainty as to the degree of actual autonomy and the precise
areas of Puerto Rican jurisdiction.

A joint U.S.-Puerto Rico Status Commission created in 1964
to deal with the continuing problem of status recommended a
plebiscite on the question in 1967. Voters for commonwealth
status received 60 percent of the vote and statehood received
38.9 percent. Those desiring independence totaled less than
| percent. Although Puerto Ricans indicated an overwhelming
preference for continued commonwealth status, it should be noted
that only 65.9 percent of the electorate on this occasion voted
as compared to a more usual 80 percent turnout.

Since 1967, no further referendum has been held. In the
meantime, the status of Puerto Rico has become a matter of con-
cern to many former colonies and certain other countries, which
have alleged that Puerto Rico, despite its commonwealth status,
remains, in fact, a colony of the U.S. For more than a decade,
efforts have been made in the U.N. Decolonization Committee
to add Puerto Rico to the list of territories which "have still
not obtained their independence."

13



Partially in an effort to respond to this colonialism
charge, President Gerald R. Ford, in December of 1976, sug-
gested that the possibility of statehood should be reconsider-
ed. This suggestion contributed to the already heated debate
between those advocating continuing commonwealth status and
those proposing statehood. Additionally, in the past few years
there has been increased support by Puerto Ricans for either
statehood or independence. Pro-statehood sentiment in general
seems to be on the rise on the island as the best way to deal
with growing economic and political difficulties.

Given the divisions in Puerto Rican sentiment, President
Carter, in July of 1978, stressed his support for Puerto Rican
self-determination. He pledged that whatever status Puerto
Ricans choose, "it will be yours." To give impetus to the drive
for self-determination, a new plebiscite is scheduled for 1981
in which the choices will include statehood, modified common-
wealth status or independence.

Whatever the outcome of the status debate, the United
States and Puerto Rico will likely remain closely connected.
While Puerto Rico has remained close to its Latin American
roots, it has become heavily intertwined with U.S. society
over the past 75 years. An estimated two million people born
in Puerto Rico or of Puerto Rican descent live in the 50 states
and more than a million American citizens, both Puerto Rican
and non-Puerto Rican, travel between the island and the mainland
each year. Trade between the mainland and Puerto Rico now equals
more than $5.6 billion a year. To help Puerto Rico overcome
its present economic difficulties, President Carter has recently
appointed an interagency task force, headed by the Secretary
of Commerce, to examine ways to spur economic recovery. In
announcing the Committee, the President emphasized that it will
not deal with the status question. This will remain an issue
for the Puerto Rican people themselves to resolve.

Micronesia: The Trust Territory of the Pacific Islands

The U.S. administration of the U.N. stragetic trust, the
Trust Territory of the Pacific Islands (Micronesia) -- the only
remaining trusteeship of the 11 originally created by the U.N.
—_ is covered in the Helsinki Final Act under Principle VIII
on Equal Rights and Self-Determination of Peoples, and Principle
X on Fulfillment in Good Faith of Obligations Under Inter-
national Law.

Administering authority over the Trust Territory --
consisting of three major archipelagoes: the Marianas, the
Marshalls and the Caroline- -- was put in U.S. hands in 1947
following World War Il by r :ans of a Trusteeship Agreement with
the United Nations. The Trusteeship Agreement with the United
States sets forth four major goals for the U.S. to pursue in
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Micronesia: (1) to foster the development of political institu-
tions in the Territory "toward self-government or independence
as may be appropriate to the particular circumstances...and the
freely expressed wishes of the peoples concerned..."; (2) to
promote the economic advancement and self-sufficiency of the
inhabitants; (3) to promote the social advancement of the inhab-
itants and, to this end, protect their rights and fundamental
freedoms; and (4) to promote their educational advancement.

The U.S. has stated its intention to terminate its trustee-
ship authority over the Territory by 1981 -- a policy that has
been endorsed by the U.N. Trusteeship Council. Before U.S.
administrative authority over the islands can be ended, however,
the Micronesian people themselves must freely determine their
political status.

Critics have questioned whether or not the U.S. has
sufficiently prepared the approximately 110,000 inhabitants for
self-government in the Post-Trusteeship period.

Present Conditions in the Trust Territory

In May of 1979, the U.N. Trusteeship Council appointed
a drafting committee to prepare a report on conditions in the
Trust Territory for the period June 1978 to June 1979. On June
15, 1979, the Council adopted, with some oral amendments, the
report of the drafting committee. The report presented a
generally favorable assessment of U.S. administration in
Micronesia for that time period, but also indicated areas where
improvements are needed.

_ On the negative side, the Trusteeship Council noted that
Micronesia's economy does not provide sufficient funds to meet
its administrative and social expenditures, creating an economic
dependency on the U.S. At the same time, the Council cited
various efforts underway to improve the viability of the Terri-
tory's economy through tariff preferences, multi-year develop-
ment plans, capital improvement projects, assistance from inter-
national institutions and other countries, exploitation, manage-
ment and conservation of island resources, expansion of agricul-
tural and livestock production; and expansion of tourism. The
Council found that transport and communications continued to be
a serious problem, but acknowledged that U.S. performance has
improved in this sphere.

The Trusteeship Council noted that progress has been made
in strengthening the health and hospital infrastructure in
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Micronesia. The Council referred to the welfare of the
displaced people of Bikini and Enewetak” atolls and,of the
radiation fallout victims from Rongelap and Utirik. The Coun-
cil acknowledged that the U.S. has recognized its humanitarian
obligation to these people and has provided them with financial
compensation for the loss of property, regular medical
examinations and treatment for the radiation victims.

A continued concern for the Council! has been unemployment
and the imbalance between wage-earners employed in the public
sector and those employed in the private sector. The Council
was satisfied with provisions made by the U.S. Government for
housing development, rent subsidies for lower income families
and home ownership loans. The Council reaffirmed its satisfac-
tion with the excellent record of the U.S. administering
authority in the field of education and noted that there is
an increasing number of post-graduate students in the Territory,
that loans and grants for higher education are being made
available by the U.S. Government and international institutions,
and that grammar textbooks and dictionaries have been completed
in seven Micronesian languages.

1. In 1946, the population of the Marshallese islands of Bikini
and Enewetak were evacuated to other atolls so that the
U.S. Government could conduct atomic bomb tests in the area.

After several radiological surveys were taken in 1966 and
1967, the U.S. Government determined that once clean-up and
rehabilitation procedures were completed, the Bikinians
would be able to return to their home atolls. The rehabili-
tation and resettlement program was begun in 1970 and was to
be implemented in increments over a seven-year period. By
1977, 145 Bikinians had returned to take up settlement in
advance of the main group of their fellow evacuees. Regret-
tably, continuously monitored radiation indicators began to
show higher than expected levels of radiation exposure of
the Bikinians. Consequently, in late 1978, those who re-
turned had to be reevacuated from the island. The people of
Bikini have received several ex gratia payments totalling
six million dollars for the use of their island. The U.S.
has pledged to find acceptable relocation sites for them
since Bikini will not be usable for agriculture or habita-
tion for another 30 to 40 years. The Bikinians who were
reevacuated will periodically be monitored to detect their
body content of radioactivity.

The people of Enewetak will be returning to their island
in the spring of 1980, once precautions have been taken to
minimize exposure to radiation. They have received ex
gratia payments to compensate them for the use of the
property.

2. In 1954, 86 Marshallese from Rongelap and 158 from Utirik
were accidentally exposed to radiation fallout.
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Additionally, the Council mentioned that legislation (H.R.
3756, Section 102) authorizing 50 percent payment by the U.S. on
an ex gratia basis of the outstanding war claims without making
the payment contingent on a comparable gesture by the Japanese
Government, was passed by the House and is now before the Senate
for consideration. It is reemphasized that these claims are ex

ratia, for under the principles of international law, such
clalms are not compensable on purely legal grounds.

Planning for the Post-Trusteeship Period

In advance of the trusteeship termination, constitutions
have been adopted by the Northern Mariana Islands, the Federated
States of Micronesia and the Marshall Islands, and one is in
the process of being adopted by Palau. The constitutions are
to be put into practice by newly-elected governments. Until
such time as the trusteeship has ended, these transitional
governments will have control of the day-to-day administration
of the islands. Their jurisdiction will be limited only by
the requirements of the U.N. Charter, the Trusteeship Agreement
and other U.S. treaties, laws and regulations applicable to
the Trust Territory, pursuant to the Trusteeship Agreement.

The U.S. has been criticized by some Micronesians, and
a CSCE member of the Trusteeship Council, for politically frag-
menting the Micronesian Islands in contravention of the U.N.'s
policy of favoring preservation of the territorial integrity
of all trust and non-self-governing territories during the
course of decolonization.

The criticism is based on these facts:

(1) The Northern Mariana Islands had adopted their own
constitution in January of 1978. Palau, the Marshall Islands
and the Federated States of Micronesia (the districts of Kosrae,
Yap, Ponape and Truk) emerged as separate political entities
from the U.N.-observed constitutional referendum of July 12,
1978.

(2) The Northern Mariana Islands have opted for Common-
wealth status in political association with the U.S. once the
Trusteeship Period has ended, whereas the other islands have
chosen the status of "free association."

Critics assert that these diverse political arrangements
were caused by the uneven development policy that the U.S.
pursued in Micronesia for stategic reasons. However, the U.S.
Government claims -- and the Trusteeship Council agrees -- that
it has followed a policy designed to foster unity among all
the districts of the Territory during the Post-Trusteeship
period. The Trusteeship Council is satisfied that the peoples
of the islands were freely exercising their right to determine
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for themselves their internal and external forms of government
when they created these separate governments and plans for
different post-trusteeship relationships with the U.S.

In April of 1978, at Hilo, Hawaii, a statement of eight
agreed principles was signed by the political status commissions
of the Federated States of Micronesia, the Marshall Islands
and Palau. The statement established the conceptual foundation
upon which a free association relationship with the U.S. in
the Post-Trusteeship period is to be built. The final agreement
on free association will be put to a U.N.-observed plebiscite.
Many practical questions need to be answered before the free
association agreement can be finalized. The Trusteeship Council
holds the view, however, that free association is a governmental
option that is not incompatible with the Trusteeship Agreement,
provided that the populations concerned have freely accepted
it.

The point at which the Security Council should be brought
into the termination process of U.S. trusteeship over the
Territory is a subject of some controversy. Micronesian
spokesmen and a CSCE member of the Trusteeship Council have
argued that the Security Council should be consul ted during
the above-mentioned preparatory stages in the termination
process so that, prior to termination, it can review the
separation of the Northern Mariana Islands, the emergence of
the three different governments for the other Micronesian
districts and other related political developments.

On this point, the U.N. Charter provides that:

"All functions of the United Nations
relating to strategic areas, including the
approval of the terms of the trusteeship
agreements and of their alteration or amend-
ment, should be exercised by the Security
Council."

In addition, the Charter states that:

"The Security Council shall, subject to the
provisions of the trusteeship agreements.and
without prejudice to security consideration,
avail itself of the assistance of the Trustee-
ship Council to perform those functions of the
United Nations under the trusteeship system
relating to political, economic, social and
educational matters in the strategic areas.”

Shortly after the Security Council gave the U.S. the task
of administering the strategic trust territory of Micronesia, it
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delegated to the Trusteeship Council all functions except those
relating to security and any future alterations of the Trustee-
ship Agreement.

The U.S. has reported on preparations being made for
termination of the Trusteeship to the Trusteeship Council,
which, in turn, has been reporting to the Security Council.
Moreover, the U.S. has stated its intention to take up, at the
appropriate time, the matter of termination with the Trusteeship
Council and the Security Council.

Assessment of U.S. Compliance

After weighing the criticisms of U.S. administration of
Micronesia against the significant progress that has been made,
the Commission concludes that the U.S. stands in essential com-
pliance with the CSCE Final Act regarding the Trust Territory
of the Pacific Islands.

Clearly the U.S. has made progress in discharging its
obligations toward Micronesia, but additional steps will be
taken to ready the islands to meet the challenge of self-
government in 1981. The establishment of a Congressional Sub-
committee on Pacific Affairs will help to focus attention on
the special needs of Micronesians during the present time of
transition and in the Post-Trusteeship period. The Covenant
on Conmmonwealth with the Northern Mariana Islands and the Hilo
Agreement with the other Micronesian governmental entities
provide that the U.S. moral commitments to the islands will
not be terminated along with the trusteeship in 1981. The
approaching termination date will not cause any relaxation in
the implementation of extensive capital development projects
in the Territory; rather, the next two years should witness
an intensification of U.S. efforts to bring the Territory
nearer to the point of self-sufficiency by the date of
termination.

Principle IX

Cooperation Among States

This far-reaching Principle calls upon the participating
states to endeavor "to promote mutual understanding and
confidence, friendly and good-neighborly relations among them-
selves..." The Principle is directly related to specific
provisions in Baskets II and III in that it also calls upon
CSCE nations to improve the well-being of their peoples by
Increasing mutual knowledge and progress in the economic,
;cientific, technological, social, cultural and humanitarian

ields. ‘
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A significant act consistent with the spirit of Principle
IX took place in January of 1978 when the United States formally
returned to Hungary the historic crown of St. Stephen which had
been passed to the U.S. for custody during the closing months
of World War II. The return of this crown, the symbol of the
Hungarian nation for centuries, undoubtedly helped contribute
to the development of normal and friendly relations between
the U.S. and Hungary.

Many other examples of concrete cooperation and exchange
between the U.S. and other signatory states, in specific fields
such as science, education and culture, are contained elsewhere
in this study. In addition, high level political contacts with
each of the participating states has continued as a normal
aspect of international diplomacy. U.S. Congressional delega-
tions in the past year have visited numerous signatories. Joint
delegations, composed of members of the State Department and
the CSCE Commission staff, have visited Poland, Bulgaria, the
German Democratic Republic, Romania, Hungary, Finland,
Yugoslavia, Austria, Spain and Sweden, for wide-ranging
bilateral discussions on CSCE implementation.

Principle IX also confirms that "governments, institutions,
organizations and persons have a relevant and positive role
to play" in contributing towards the goals of the Final Act.
In the U.S., as in other participating states, groups of private
citizens have taken upon themselves the task of monitoring the
compliance of their governments with the provisions of the Final
Act. Unlike the situation in some countries where members of
these groups have been persecuted and imprisoned, in the U.S.
they have come to play an increasingly important and active

role in stimulating public and governmental awareness of short-
comings in the U.S. implementation record.

Two groups in particular have recently become very active
in calling attention to human rights shortcomings in the U.S.
The U.S. Citizen's Committee to Monitor the Helsinki Accords,
based in New York, consists of a board of 46 prominent citizens
from a wide variety of professions and backgrounds. Like the
Commission, this organization seeks to monitor compliance in
all the signatory states, and devotes particular attention to
human rights concerns. It has a close working relationship
with a number of representative civil rights organizations.

The Washington Helsinki Watch Committee for the U.S., on
the other hand, serves as an umbrella organization for a wide
assortment of constituent human rights-related groups, including
the National Urban League, the Indian Law Resource Center, the
Lawyers' Committee for Civil Rights Under Law Alien Rights
Project, the Movement for Economic Justice, Micronesia Legal
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Services and the ACLU National Prison Project. It appears that
this group will focus almost exclusively on the U.S. compliance
record, especially in the human rights area.

These groups were given the opportunity to testify during
the Commission's three days of hearings on domestic compliance
in April of 1979, and were invited to submit reports which have
been taken into consideration in the formulation of this study.
The Commission will continue to listen to these citizens' groups
and to offer them a public platform to voice their concerns
about U.S. compliance with the Final Act. The right of indivi-
dual citizens to speak their minds freely and without fear of
recrimination offers the best guarantee that CSCE governments
will make a maximum effort to live up to their Helsinki commit-
ments. To silence these voices is to commit the gravest
violation of all.

Principle X

Fulfillment in Good Faith of Obligations Under
International Law

Principle X obligates the participating states to fulfill
in good faith their obligations under international law, while
at the same time paying due regard to and implementing the
provisions of the Final Act. The U.S. has been criticized for
two actions which relate to this Principle: the November of
1977 decision to withdraw from the International Labor Organiza-
tion (ILO) and the September of 1978 action by Congress which
placed restrictions on funds appropriated for U.S.-assessed
contributions to U.N. agencies, prohibiting their use for
technical assistance activities.

The decision to withdraw from the ILO, while it has drawn
criticism from various quarters, in no way violated obligations
under international law and thus cannot be considered a viola-
tion of the Final Act. A letter from then Secretary of State
Henry Kissinger to the director of the ILO was sent in November
of 1975 pursuant to Article I, Paragraph 5 of the Constitution
of the ILO which says that a member may withdraw provided that
a notice of intention to withdraw has been given two years
earlier, and that all financial obligations have been met.

In his letter, Secretary Kissinger elaborated the reasons which
motivated the decision to withdraw: the erosion of tripartite
representation within the organization (consisting of represen-
tatives of workers, employers and governments) in favor of the
domination of governments; selective concern for human rights
in some member states and not others; lack of objectivity in
the examination of alleged violations of human rights; adoption
of resolutions condemning particular member states in disregard
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for established procedures; and finally the increasing politici-
zation of the ILO, leading to involvement in political issues
beyond the competence and mandate of the organization.

U.S. withdrawal from the ILO took place in November of
1977, two years after the required notification by Secretary
Kissinger. At the time, President Carter reiterated that the
"U.S. remains ready to return whenever the ILO is true again
to its proper principles and procedures." A cabinet-level
committee, now headed by Secretary of Labor Ray Marshall,
continues to follow ILO developments closely. The last
cabinetlevel committee meeting announced in April of 1979 that
favorable developments at the June annual ILO meeting could
lead to U.S. reconsideration of its withdrawal.

Another criticism which has been leveled at the U.S. in
this regard is that it has ratified only seven of the 153 ILO
conventions. These conventions deal with various aspects of

labor management problems either setting forth general responsi-
bilities in specific areas or calling upon member states to

pass certain laws and regulations establishing basic standards
of conduct.

Although it emphatically does not constitute a violation
of the Final Act, it is true that the U.S. has only ratified
seven ILO conventions. Furthermore, other aspects of the
problem need to be considered. In many cases, the U.S. federal
system makes it difficult to ratify these conventions, since
authority in many labor management areas in the U.S. is left
to the states. Federal action is not permitted in these areas.
Recently, consideration is being given to whether the U.S.
should sign other ILO conventions, if and when conditions are
ripe for re-entry into the ILO.

In passing the State Department's appropriation for Fiscal
Year 1979, Congress adopted an amendment deleting from the
President's budget a requested 27.7 million dollars -- the
approximate U.S. share of U.N. technical assistance activities
financed by assessed contributions. The amendment also speci-
fied that, of the total funds appropriated, "no part may be
made available for the furnishing of technical assistance by
the U.N. or any of its specialized agencies."

In signing the 1979 State Department appropriation bill,
President Carter indicated his strong opposition to the restric-
tive amendments. He said the law would impair the financial
and political viability of the U.N. agencies and "is contrary
to the policy of collective financial responsibility of the

22



United Nations system." He said he would recommend to Congress
that the prohibitory language be removed and that the deleted
funds be restored "so this Government can meet its clear obliga-
tions under the United Nations Charter and related treaties."
The restricttions were rescinded in 1979 by the amendment
proposed by Senator Claiborne Pel] to Congress' 1980 State
Department appropriations bill. In passing this bill, Congress
thereby insured that the U.S. would again meet all of its
financial obligations to the United Nations and' be in full
compliance with the provisions of Principle X.

MILITARY SECURITY

Introduction

The second half of Basket I of the Final Act deals with
the military aspects of security, including specific but limited
provisions designed to give practical meaning to the broad idea
of security in Europe. The section consists of two main parts,
one labeled confidence-building measures (CBMs), commits CSCE
states to certain specific military-related actions in Europe.
The other is a general pledge to further disarmament goals.

The Western countries, including the U.S., have believed
from the outset of CSCE that precise if limited confidence-
building measures, especially advance notification of military
maneuvers and exchange of observers, can be the basis for estab-
lishing meaningful security in Europe. For this reason, it
has been a fundamental policy of all NATO countries to fulfill
both the letter and the spirit of the Final Act's CBM provi-
sions. While all CSCE states have lived up to their minimal
commitments in this area, the NATO countries have volunteered
in many instances to go beyond this, and have taken the discre-
tionary steps encouraged by the Final Act.

While no part of the Final Act is legally binding and CBMs
are explicitly "voluntary," the political conmitment contained
in them is clear. Furthermore, the implementation record, which
involves specific events and numbers, lends itself to objective
assessment. From this point of view, the U.S. record of imple-
mentation of the CBM provisions of the Final Act is one of full
compliance.

Notification of Major Maneuvers

Since the signing of the Final Act, the United States has
been involved in 12 major military maneuvers which are covered
under the rubric of CBMs. All were duly notified in conformity
with the Final Act, that is, at least 21 days in advance of
the maneuver. Of these, seven were exercises in which the U.S.
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was the sponsor, and therefore, the notifying country, and six
were exercises in which the U.S. participated and provided
parallel notification. In all cases, all CSCE participants
were notified of the existence of the exercises. Following

is a list of major maneuvers in Europe of more than 25,000 men
in wgich the U.S. has taken part since the signing of the Final
Act:

-- "Grosse Rochade," notified Aug. 22, 1975, by the
FRG and the U.S. A 68,000-man exercise with the
participation of Canadian and French forces which took place
in Bavaria Sept. 15-19, 1975.

-- "Certain Trek," notified Sept. 10, 1975, by the
FRG, with the U.S. sponsoring. A 57,000-man exercise with
participation of French and Canadian elements in Bavaria
Oct. 14-23, 1975.

-- "Grosser Baer," notified Aug. 16, 1976, by the
FRG. A 50,000-man exercise with the participation of U.S.,
British and Dutch forces which took place in the FRG Sept.
6-10, 1976.

-- "Gordian Shield," notified Aug. 16, 1976, by the
U.S. A 30,000-man exercise with participation of West
German and Belgian forces in the FRG Sept. 7-11, 1976.

. "Lares Teams," notified Aug. 23, 1976, by the
U.S. A 44,000-man exercise with participation of West
German and Canadian forces in the FRG Sept. 13-17, 1976.

-- "Carbon Edge," notified Aug. 23, 1977, by the
U.S. and the FRG with the U.S. sponsoring. A 59,000-man
maneuver held September 13-23 in Bavaria and
Baden-Wurtemberg with the participation of Belgian,
Canadian, Dutch and British forces. The U.S. invited
observers.

.. "Standhafte schatten," notified Aug. 22, 1978,
by the FRG. A 38,000-man maneuver held in Hesse Sept.
12-17, 1977, in conjunction with U.S. troops.

. _ vwplaue Donau," notified Aug. 24, 1978, by the FRG.
A 46,000-man maneuver in which the U.S. participated, held
Sept. 17-21 in the Southern part of the FRG.

__ "Certain Shield," notified Aug. 25, 1978. A
56,000-man maneuver with participation»of four other allies,
held Sept. 18-28 in the central part of the FRG.

__ wSaxon Drive," notified by the Netherlands Aug.
25, 1978. A 32,500-man maneuver with the participation
of the U.S., held Sept. 18-29 in Hannover and Breven
in the FRG.

3 A Tisting of those maneuvers in which the U.S. was the
sponsoring country appears in Appendix I, Chart 1.
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-- "Bold Guard," notified by the FRG Aug. 20, 1978.
A 65,000-man maneuver with the participation of the U.S. and
two other allies, held Sept. 19-22 in the northern part
of the FRG.

__ "Certain Sentinel," sponsored by the U.S. and
held Jan. 30-Feb. 6, 1979, with the participation of
Canadian, FRG, Luxembourg, Netherlands and U.K. troops in
the North Baden-Wurtemburg, West Bavaria area of the FRG.

Prior Notification of Other Military Maneuvers

Notification of maneuvers involving fewer than 25,000 men
is optional but encouraged by the language of the Final Act:
"the participating states...may also notify smaller scale mili-
tary maneuvers to other participating states..." The U.S. has
sponsored one notified smaller maneuver and has participated
in 10 others. These include:

-- "Deep Express," notified August of 1975 by Turkey
and the U.K. An 18,000-man exercise with the participation
of the U.S., FRG and Italian forces which took place in
the Aegean Sea and Turkish Trace Sept. 12-28, 1975.

-- "Atlas Express," notified by Norway in February of
1976. A 17,000-man exercise with the participation of the
Allied Command Europe Mobile Force which took place Feb.
26-Mar. 22, 1976.

-- "Teamwork-76," notified by Norway in September of
1976. A 15,000-man exercise with the participation of the
U.S., U.K. and Dutch forces which took place Sept. 22-24,
1976. :

-- "Bonded Item," notified by Denmark Sept. 20, 1976.
A 10,000-man exercise with the participation of FRG and
U.S. forces which took place in the FRG and Denmark Oct.
11-21, 1976.

-- "Spearpoint," notified by the United Kingdom in
October of 1976. An 18,000-man exercise with the
participation of U.S. and Dutch troops which took place
Nov. &-12, 1976.

-- "Certain Fighter," notified by the U.S. April 7,
1977. A field exercise involving 24,000 U.S. personnel
which took place May 1-8, 1977, in Hesse in the FRG.

-- "Arrow Express," notified by Denmark Aug. 28,
1977. An air/ground maneuver involving 16,000 men with
participation of the U.S. and seven other allies, which
took place Sept. 19-23, 1977, in Denmark.

-- "Blue Fox," notified by Belgium Aug. 22, 1977.

A 24,000-man maneuver which was held Sept. 12-23 in
Germany with the participation of the U.S. and FRG.

-- "Arctic Express," notified by Norway Jan. 30,

1978. A maneuver involving 15,300 men with air and naval
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support, with the participation of the U.S. and four other
allies, which took place March 1-6 in the Troms region of
northern Norway.

-- "Black Bear," notified by Norway, involving 8,200
ground and air personnel, which took place Sept. 22-26,
1978. Military personnel from the U.S., the Netherlands
and the United Kingdom also participated.

-- "Cold Winter," notified by Norway, a 10,000-man
maneuver involving ground and air troops which took place
March 17-22, 1979, with participation of forces from the
U.S., Canada, Netherlands and the United Kingdom.

Exchange of Observers

The Final Act does not require that observers be invited
to every maneuver for which notification is given and there
is no requirement that all CSCE signatories be included when
invitations are extended. In general, however, NATO and other
Western states have been more inclined than other CSCE states
to invite observers more frequently and to extend their invita-
tions to a larger number of countries.

The U.S. has thus far sponsored one minor and seven major
maneuvers since the signing of the Final Act. In six instances
of U.S.-sponsored exercises, the country which invited observers
was not the U.S. but another nation in the NATO alliance.
Observers from all CSCE nations were invited to five of these
six maneuvers. The two maneuvers to which the U.S. invited
observers were "Carbon Edge," in September of 1977, and "Certain
Shield," in September of 1978. Representatives of all the CSCE
states were invited. In all cases, the U.S. provided a broad
range of opportunity for observers from the Warsaw Pact and
neutral and non-aligned nations to witness and understand the
exercises. They were provided with both fixed and mobile
observation posts, binoculars, escorts, means of transportation,
telephone liaison with their embassies, visits to the exercise
area, contact with command posts and opportunities to ask
questions.

Even when observers from all CSCE states are not invited
to NATO-sponsored maneuvers, invitations are usually extended
to a balanced and representative number of observers from each
of the major groupings within CSCE. As the U.S. and other NATO
states have gained experience in accommodating the needs of
observers, the quality and frequency of the opportunities
extended for observation during Western exercises have been
markedly enhanced. Observers from the U.S. have usually
attended the maneuvers of other countries when invited.
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Prior Notification of Major Military Movements

The Final Act notes that CSCE participants "may at their
own discretion" give notification of their major military move-
ments. The Final Act does not lay down any commitments except
to provide that the participating states will give "further '
consideration to this question at a later time."

To date, no signatory state has given notification of a
major military movement not associated with an exercise.
However, the United States and other NATO allies have provided
information on movements in the context of certain maneuver
notifications. The Norwegian notification for "Arctic Express"”
in January of 1978, a maneuver which included U.S. troop parti-
cipation, mentioned the deployment plans of the main units
involved before and after the exercise. The U.S. continues
to refer to "Reforger," the annual return of continental U.S.-
based forces to Europe for the fall exercise season, in the
notifications given of its fall exercises in Europe.

The Commission noted that at the Belgrade meeting, delega-
tions of many countries expressed a strong interest in strength-
ening the provisions of the prior notification section of the
Final Act's CBMs. To this end, four NATO countries offered
a proposal which, among other things, called for notification
of major military movements in a manner similar to that required
for major military maneuvers. The proposal also set forth
numerous other provisions relating to the notification of major
troop movements. Since these provisions could strengthen
security in Europe, the Commission believes that they warrant
further consideration and that it would be useful to pursue
them during discussions at the Madrid review meeting.

Exchange of Military Visits

Under the category of "other confidence-building measures"
the Final Act encourages exchanges of military personnel,
including visits by military delegations. There are many on-
going programs of this type between the armed forces of the
United States and the NATO allies which predate CSCE and clearly
reflect implementation of CBM provisions of the Final Act.
There have also been frequent exchanges of high-level military
delegations between Eastegn and Western countries since the
signing of the Final Act. While these exchanges have involved
high-level military personnel, there have been no exchange
vVisits of defense ministers since the signing of the Final Act.

4. A Itsting of East-West military delegation exchanges appears
In Appendix I, Chart 2.
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Eastern Criticism

While the U.S. and allied record in implementing the CBM
provisions of the Final Act has been in accordance with both
the spirit and the letter of the document, this has not
prevented Eastern criticism in these matters. Soon after the
Helsinki Final Act was signed, the West was attacked by the
Eastern countries for using the Final Act's CBM provisions as
an excuse for holding more frequent maneuvers near the borders
of Eastern Europe and the Soviet Union. The Eastern countries
seem to have recognized the weakness of this charge, for such
criticism has not been repeated for some time.

The U.S. has also been criticized on occasion for failing
to give notification of large maneuvers based in the U.S.
involving more than 25,000 men. These maneuvers, however, are
clearly outside the scope of CSCE, since the Final Act only
covers maneuvers either in Europe or within 250 kilometers of
the frontier of another European participating state. Notifica-
tion for maneuvers held in the U.S., therefore, are not required
or expected under the Final Act.

Another common criticism has been that NATO maneuvers have
been too big. This again is a misreading of the Helsinki
accords, since there is nothing in the Final Act limiting the
size of maneuvers.

Questions Relating to Disarmament

The paragraph entitled "Questions Relating to Disarmament"
follows immediately after the specific CBM provisions in the
Final Act. It calls upon the participating states, in general
terms, to take "effective measures" towards achieving the even-
tual goal of general and complete disarmament under strict and
effective international control. The Final Act makes no provi-
sion for or mention of disarmament negotiations in any specific
forum. This section of the Final Act simply notes the interest
of the participating states in the necessity of disarmament
and effective arms control. Therefore, the efforts of the
Soviet Union and its allies to link implementation with one-
sided views of "general" disarmament, or to portray other
countries as acting in bad faith or failing to advocate disarma-
ment, are not consistent with the provisions of the Final Act.

The U.S. is actively engaged in a broad range of arms
control efforts affecting Europe. Together with its NATO
allies, the U.S. is continuing efforts at the Vienna Mutual
and Balanced Force Reduction (MBFR) negotiations to reach agree-
ment on reducing and limiting force levels in central Europe.
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On another level, the U.S. has now reached a new agreement
with the Soviet Union on strategic arms limitations (SALT II)
although it has not been approved by Congress yet. The United
States also has initiated or actively participates in discus-
sions aimed at controlling conventional arms transfers, ending
nuclear testing, preventing proliferation of nuclear weapons,
controlling anti-satellite weapons and banning chemical and
radiological weapons. In other forums, such as the Geneva-
based Committee on Disarmament and the United Nations, the U.S.
actively participates in global and regional arms control and
disarmament efforts. In the spring of 1978, the U.S. partici-
pated actively in the United Nations Special Session on Disarma-
ment. At this time, a Presidential Declaration was issued
concerning limitations on the U.S. use of nuclear weapons. The
U.S. is now engaged in following up on the various recommenda-
tions which emerged from the meeting.

General Considerations

The final section of the CBM portion of Basket I, entitled
"General Considerations" notes the complementary nature of the
political and military aspects of security. Several times the
Soviet Union has cited this passage and the section on "Ques-
tions Relating to Disarmament," in an effort to establish a
relationship between implementation of the Final Act and its
own view of further progress in the disarmament field. Indica-
tive of this attitude were the proposals advanced by the East
at the Warsaw Pact sutmit meeting in Bucharest in November of
1976. One proposal advocated foreclosing any expansion in the
membership of the Warsaw Pact and NATO and another suggested
a treaty on non-first-use of nuclear weapons among all CSCE
signatories.

In rejecting these proposals, the U.S. and its allies noted
that while seemingly innovative, these Warsaw Pact proposals
were not new or even consistent with the Final Act. They noted
that all CSCE participants had already pledged, in Principle
Il of the Declaration of Principles and in the U.N. Charter,
to renounce the threat or use of force applicable to all types
of weapons. Furthermore, the right of states to decide about
joining treaties of alliance is confirmed in Principle I of
the Declaration of Principles. The U.S. position was then,
and continues to be, that priority should be given to realistic
efforts to achieve genuine measures of disarmament and arms:
control in the appropriate forums, especially SALT and MBFR,
in addition to CSCE.

CONCLUS ION - CHAPTER 2

Overall, the U.S. record of compliance with the Declaration
of Principles and Confidence-Building Measures of Basket I has
been consistent with both the spirit and letter of these Final
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Act provisions. The 10 Principles in the Declaration have long
been the guiding principles in U.S. foreign policy conduct with
all the CSCE states.

On the practical level, the U.S. has scrupulously imple-
mented all of the Final Act's Confidence-Building Measures.
In some areas, notably the advance notification of smaller
maneuvers, the U.S., and its allies, have moved beyond their
minimal commitments and have taken discretionary steps
encouraged by the Final Act.

The U.S. continues to regard arms control and disarmament
as the primary goals of its foreign policy, but thinks that
discussion of these subjects in the CSCE context should not
detract from ongoing negotiations in other forums.

The Commission welcomes the Pell Amendment to the 1980
State Department appropriations bill which puts the U.S.
squarely in compliance with Principle X by rescinding the
restriction on funds appropriated for assessed contributions
to U.N. agencies.
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CHAPTER THREE

HUMAN RIGHTS: PRINCIPLE VII

INTRODUCT ION

As representatives of 35 nations gathered at Helsinki on
August 1, 1975, to sign the Final Act, a chorus of protests and
Criticisms arose from many quarters throughout the West. In
the United States these voices -- in the Congress, the press
and from the public -- expressed the fear that, because of the
danger of reconfirming the post-World War II boundaries, the
new agreement would make conditions more difficult for the
peoples of Eastern Europe and the Soviet Union. Other voices,
most notably those of the Western leaders who themselves had
signed the historic document at Helsinki, were proclaiming the
arrival of a new era in EFast-West relations. Uniquely, this
accord bound all CSCE states to respect the human rights and
fundamental freedoms of their own citizens and to gradually
lift the restrictions against the free movement of people,
information and ideas across national borders.

The "free movement" provisions are contained primarily in
Basket III, the section titled "Cooperation in Humanitarian and
Other Fields." These latter provisions are relatively specific
and are dealt with in some detail -- as far as U.S. implementa-
tion is concerned -- in Chapter Five of this report. Although
Basket III is frequently referred to as the "human rights" part
of the Final Act -- and indeed is important in that regard --
the heart and soul of human rights in the Helsinki document
Is contained in Principle VII of Basket I.

Principle VII is the most comprehensive statement of basic
human rights which the governments represented at Helsinki have
ever collectively acknowledged. This provision reads as
follows:

VII. Respect for human rights and fundamental
freedoms, including the freedom of thought,
conscience, religion or belief

"The participating states will respect human
rights and fundamental freedoms, including the
freedom of thought, conscience, religion or
belief, for all without distinction as to race,
sex, language or religion.

"They will promote and encourage the
effective exercise of civil, political, economic,
social, cultural and other rights and freedoms
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all of which derive from the inherent dignity
of the human person and are essential for his

free and full development. o .
"Within this framework the participating

States will recognize and respect the freedom

of the individual to profess and practise, alone
or in community with others, religion or belief
acting in accordance with the dictates of his
own <onscience.

"The participating States on whose territory
national minorities exist will respect the right
of persons belonging to such minorities to
equality before the law, will afford them the
full opportunity for the actual enjoyment of
human rights and fundamental freedoms and will,
in this manner, protect their legitimate
interests in this sphere.

"The participating States recognize the
universal significance of human rights and
fundamental freedoms, respect for which is an
essential factor for the peace, justice and
well-being necessary to ensure the development
of friendly relations and cooperation among
themselves as among all States.

"They will constantly respect these rights
and freedoms in their mutual relations and will
endeavour jointly and separately, including in
cooperation with the United Nations, to promote
universal and effective respect for them.

"They confirm the right of the individual
to know and act upon his rights and duties in
this field.

"In the field of human rights and
fundamental freedoms, the participating States
will act in conformity with the purposes and
principles of the Charter of the United Nations
and with the Universal Declaration of Human
Rights. They will also fulfill their obligations
as set forth in the international declarations
and agreements in this field, including inter
alia the International Covenants on Human Rights,
by which they may be bound."

Al though, as indicated in the Final Act, all of the Princi-
ples agreed to at Helsinki are deemed to be of equal importance,
nothing at the Conference on Security and Cooperation in Europe
captured the imagination and support of the peoples of the CSCE
states more than the human rights guarantees contained in Prin-
ciple VII. Most of the allegations of CSCE implementation
shortcomings -- in the East and the West -- have focused on
this area. This is both understandable and laudable since it
is in Principle VII that the lives and fates of individual human
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beings are most involved. Indeed, the attention which has been
paid in CSCE to the destinies of individual human beings is

one of its most valuable contributions to international rela-
tions. In the past, the U.S. has been outspoken in its concern
for the Helsinki-guaranteed rights of citizens of other CSCE
countries. Therefore, it is appropriate that at least equal
attention be devoted in this report to the concerns expressed
by other CSCE countries about the rights of individual U.S.
citizens under the Final Act. The Commission is thoroughly
convinced that the emphasis on individual human beings must

be maintained if the Helsinki accords are to have an effective
and lasting impact on East-West relations.

In examining U.S. compliance with the human rights commit-
ments of the Final Act, the Commission adopted a broad interpre-
tation of the provisions of Principle VII in the belief that
this would agree with the expansive spirit of the Helsinki
document itself. Not only did we consider the U.S. morally, if
not legally, bound by the U.N. covenants on human rights, but
we also looked at a range of topics which arguably could be
said to fall outside the actual wording of the Final Act. The
Commission reviewed the major components of human rights set
forth under Principle VII including political, civil, economic
and social rights and religious freedom. In addition, the
Commission examined such areas as discrimination, the status
of American Indians, and women's rights. As with the rest of
the report, our examination concentrated to a large extent on
criticisms lodged by other CSCE states and domestic groups,
including groups which participated in the Commission's hearings
on human rights, April 3 and 4, 1979.

In responding to these criticisms, we relied heavily on
materials and information supplied by responsible government
agencies and interested private sources. We have tried to
treat, in one way or another, all the criticisms which have
come to our attention, including those which appear to be
obvious propaganda. We have acted in the belief that the
importance of Principle VII justifies going to extraordinary
lengths to respond to all criticisms in good faith.

POLITICAL AND CIVIL RIGHTS

The fundamental human rights sanctioned by Principle VII
of the Helsinki agreement are the cornerstones of the American
political system. This system, as stated in Principle VII,
is designed to ensure the "civil, political, economic, social,
cultural and other rights and freedoms all of which derive from
the inherent dignity of the human person and are essential for
his free and full development." While no one argues that the
U.S. system is perfect, its resilience and capacity for self-
correction and further improvement constitute a uniquely
effective mechanism to pursue these goals.
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The U.S. Constitution explicitly guarantees "the freedoms
of thought, conscience, religion or belief, for all," found
in Principle VII. Assurances that these rights can be exer-
cised "without discrimination as to race, sex, language or reli-
gion" are implicitly incorporated into the body of Consti-
tutional law through use of the equal protection and due process
clauses of the Fifth and l4th Amendments.

The U.S. Constitution is not the only guarantor of funda-
mental freedoms to American citizens. State constitutions
duplicate and often expand the rights of the people they
govern. Statutory law, both federal and state, has been a
primary vehicle for enforcement and expansion of rights in such
areas as voting, hcusing, employment and education. American
courts, the admini::rators of justice in the United States,
comprise a sophisticated procedural system designed to ensure
that violations of rights are punished and that future or
repeated violations are avoided.

The political system itself is the ultimate guardian of
fundamental rights. When government fails to protect or even
violates civil or political rights, individuals, elected repre-
sentatives and the media can force the government to respond
to charges that it has violated American and international prin-
ciples of justice. Several recent examples of the success of
Amer ican safeguards against such abuse have involved prosecution
and conviction of high government officials for violations of
the law which were uncovered by the press. Press revelation
of corporate bribery and Central Intelligence Agency (CIA) and
Federal Bureau of Investigation (FBI) wrongdoing has also
resulted in criminal prosecution.

Freedoms of Religion, Speech and Privacy

"Within this framework the participating
states will recognize and respect the freedom
of the individual to profess and practice alone
or in community with others, religion or belief
acting in accordance with the dictates of his
own conscience." (Principle VII)

The First Amendment to the Constitution protects the free-
doms of religion and speech. It has been construed widely to
include other freedoms as well, including freedom of associa-
tion. Numerous suits brought before U.S. courts have estab-
lished the freedoms of thought, conscience, religion and belief
referred to in Principle VII.

The freedom of religion clause of the First Amendment
provides two guarantees: first, it prohibits the establishment
«i any religion by the government, and secondly , it protects
iree exercise of religion by individuals. The Supreme Court
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rulings prevent any discrimination against particular religious
groups. At the same time, however, the Court has promoted reli-
gion generally by sanctioning the government's decision to give
all religious groups and charitable organizations tax exempt
status. The right of the individual to practice his or her

own religion includes the right to promote that religion and
encourage participation by others.

The freedom of speech clause of the Constitution provides
the broadest protection for freedoms of thought, conscience
and belief. The Pentagon Papers case, which involved a suit
by the Justice Department to restrain the New York Times and
Washington Post from printing secret Defense Department docu-
ments, Is a noteworthy recent example of the scope of this guar-
antee. The Supreme Court held that the fundamental freedom
of speech and press protected publication of a classified docu-
ment despite the government's argument that such publication
would breach national security. Other recent examples were
the massive popular opposition to the Vietnam war and the public
outrage over the Watergate scandal which were freely and exten-
sively reported in both domestic and international news media.

The courts have gone so far as to hold that inciteful
speech, advocating violence or even overthrow of the govern-
ment, may not be punished unless such speech is intended to
produce imminent lawlessness and would in fact be likely to
do so. First Amendment protection, however, is not limited
to verbal expressions of Principle VII freedoms. Activity
involving picketing, protest marches, and the use of symbols,
including the American flag, have been safeguarded under the
First Amendment. Constraints on exercise of these freedoms
have been allowed only where there is a valid competing public
interest and where a less restrictive solution is not
available.

Legal safeguards of the right to privacy are derived
primarily from the First Amendment freedom of association, the
Fourth Amendment protection against illegal search and seizure,
and the Fifth Amendment prohibition against involuntary self-
incrimination. Constitutional interpretations of the right
to privacy have most often dealt with questions of unreasonable
search and seizure. In 1967, the Supreme Court held that wire-
taps and other electronic surveillance of citizens conducted
by government agencies may violate the Fourth Amendment prohibi-
tion against unreasonable searches and seizures. The Freedom
of Information Act authorized citizens to examine those records
the government has collected in order to assess their accuracy
or appropriateness.

Additionally, requests for information by the government

may also infringe on individual privacy. To protect this right,
Congress passed the Privacy Act of 1974 which limits the collec-

35




tion, retention and dissemination of personal information by
Federal! Government agencies. Several major legislative bills
which address the problems involved in balancing society's
"right to know" and the individual's right to privacy are
pending before the Congress.

Rights of the Accused

The Bill of Rights, the 14th Amendment to the Constitution
and subsequent judicial interpretations of the Constitution
provide specific protections for anyone accused of a crime.
State and federal judicial systems are required to protect these
rights for all citizens and this protection has even been
extended to aliens. -

Protection actually begins before any formal accusations
are made. All persons are guaranteed freedom from unreason-
able searches and seizures, the right to remain silent during
investigation and the right to be represented by an attorney |
even when informally suspected of a crime. £

Once formal charges are made, an accused person has the
continuing right to remain silent, as well as the right to a
speedy trial, to an interpreter at trial, to cross-examina-
tion of witnesses, and to any exculpatory evidence in the hands
of the prosecution. In accordance with Article 14 of the Inter-
national Covenant on Civil and Political Rights, legal counsel
must be provided by the state without cost to indigent defen-
dants. Legal representation is authorized at public expense
for indigents involved in prosecution at the federal level as
well.

The burden of proof for all elements of a crime rests upon
the state. The accused is presumed innocent until the gover-
ment's case is proved beyond a reasonable doubt before an impar-
tial judge and a jury selected from a representative group of
citizens. The trial court or court of first instance determines
the facts of each case and applies the law to those facts.

If convicted, persons have a statutory right of appeal.
Of ten two levels of appellate courts are provided by both state
and federal judiciaries to review trial courts' conclusions
of law. Conclusions of fact made by the trial judge or jury
are not ordinarily reviewable by the appellate courts. Defen-
dants also have a Constitutional right to free transcripts or
other aids necessary to carry out the appeal, and a Constitu-
tional right to be free from cruel and unusual punishment.
These Constitutional and statutory rights conform to standards
set not only by the Final Act but also by the United Nation's
Universal Declaration of Human Rights {Articles 5 and 9) and
the International Covenant on Civil and Political Rights
(Articles 6, 7, 9 and 14).
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While the ability to exercise the fundamental rights out-
lined thus far has been impeded in.some cases, the judiciary
provides a mechanism to hear, address, and redress complaints
that the procedural system has malfunctioned, For example,
the U.S. Supreme Court in 1977 overturned a jury selection
system which, though not intentionally discriminatory, did
exclude a disproportionately high number of Hispanics. 1In
addition, several recent suits have successfully challenged
the effectiveness of court-appointed counsel and have set more
stringent standards for attorneys' representation of indigent
defendants.

Accused individuals are afforded protection by both state
and federal laws. States must meet federal standards in pro-
tecting rights but, at the same time, they are free to adopt
more stringent standards or add new protections not covered
by federal law. The division of power between the federal and
state governments prevents federal review of some defendants'
claims. However, whenever a defendant feels his or her Consti-
tutional rights have been violated by the government, for
example because a fair and impartial trial was denied or punish-
ment was cruel and unusual, then he or she may file a writ of
habeas corpus before a federal! trial court. By filing this
writ, a convicted person requests judicial inquiry into the
legality of his or her restraint.

The United States is taking positive steps to improve the
administration of justice by federal courts. President Carter
has sought to enhance access to federal courts by increasing
the total number of judicial appointments by approximately 20
percent. The Congress also passed the Speedy Trial Act of 1974
which is designed to break the backlog of criminal cases in
federal courts. The law requires that defendants be indicted
within 30 days of arrest and that they be arraigned within 10
days of indictment. A trial must begin within 60 days of
arraignment. If the courts do not comply with these provisions,
with certain limited statutory exceptions, dismissal of the
case is mandatory.

Safeguards Against Discrimination

"The participating states on whose territory
national minorities exist will respect the right
of persons belonging to such minorities to equal -
ity before the law, will afford them the full
opportunity for the actual enjoyment of human
rights and fundamental freedoms and will, in
this manner, protect their legitimate interests
in this sphere." (Principle VII)
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Historically, the American record of discrimination against
racial and ethnic minorities has been subject to serious
criticism. Problems of U.S. compliance addressed throughout
this report illustrate the depth of discrimination's roots in
this country. However, the efforts made by federal and state
governments, particularly in the last 15 years, to redress
inequities while preserving "freedom of thought, conscience,
religion and belief for all" merit equal consideration by those
concerned with monitoring U.S. compliance with the Final Act.
These efforts in large part are fruits of the political activism
of black American leaders in the 1960's.

The l4th Amendment codified the federal consensus that
"no state shall...deny to any person within its jurisdiction
the equal protection of the law." Basing its efforts on this
Amendment, together with the 13th and 15th Amendments which
outlaw slavery and racially discriminatory election laws respec-
tively, the Federal Government has sought to eliminate dis-
crimination against black Americans and other minorities. By
incorporating the Fifth Amendment due process clause into the
equal protection guarantees, federal courts have applied the
same standards to federal violations of guaranteed freedoms
that have been applied to state violations. In recent times,
the courts have sanctioned legislation and programs which allow
women, blacks and other minority racial or ethnic groups prefer-
ences in areas such as education, employment and government
contracts. These programs are often labeled "affirmative -
action."

The Constitutional provisions have been given substantive
meaning by extensive civil rights statutes passed since 1964,
Many of these statutes are detailed in other sections of the
report. The Civil Rights Act of 1964 forbids racial discrim-
ination in public accommodations, in the use of federal money
and in employment. Its provisions apply to private parties
as well as to state governments. All racial discrimination
in contracting, whether public or private, is outlawed. The
Fair Housing Act of 1968 and other provisions of the United
States Code prevent discrimination in lease, rental or purchase
of housing. Violations of these laws can result in civil suits
by the Attorney General or by private parties.

The Voting Rights Act of 1965 authorizes the Attorney
General to send federal voting registrars into areas where
voting discrimination has traditionally existed and suspends
literacy tests as a prerequisite to voting because of their
history of discriminatory use. It also allows the Attorney
General to review changes in voting laws in those jurisdic-
tions where such laws have been used to deny persons the right
to vote. The Voting Rights Act was extended in 1975 to apply
to certain ethnic minorities who speak a language other than
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English. Elections must be held in both English and the tradi-
tional language where there is a higher than average English
illiteracy rate among minority voting age citizens.

The Equal Employment Opportunities Commission publishes
detailed guidelines to deal with potential job discrimination
and has been instrumental in resolving employee complaints
brought before it. It has also been active in bringing employ-
ment discrimination suits to the courts. The Department of
Housing and Urban Development (HUD) enforces strict rules for
insuring non-discriminatory availability of federally financed
housing. 1In cooperation with federal banking authorities, HUD
has acted to ensure that black citizens have equal access to
mortgage loans.

Discrimination against women, discussed in detail in
another section of this report, is prohibited by several
statutes including the 1964 Civil Rights Act, the Education
Amendments of 1972 and 1974, and the Fair Housing Act of 1968.
Equal protection of women has been guaranteed by special legis-
lation concerning credit decisions by lending institutions, pay
scales for government employees, employment practices of federal
contractors, and use of federal money by educational institu-
tions. The proposed Equal Rights Amendment (ERA) passed by
Congress has not yet been ratified by three-fourths of the state
legislatures as required by the U.S. Constitution. However,
many stages and cities have adopted constitutional or charter
amendments as well as statutes or ordinances to ensure funda-
mental rights for women. Though the Supreme Court has not given
women the automatic protections afforded minorities under the
Constitution, Congressional and Executive Branch concern with
eradication of discrimination has been evident. A major example
is the appointment of a special Presidential Task Force on Sex
Discrimination to coordinate a review of federal statutes, regu-
lations, programs and policies to remove any discriminatory
treatment of women.

Individuals who feel that their Constitutional rights or
statutory privileges are being violated have access to federal
courts. Since 1975, the Supreme Court has enforced civil rights
Statutes which prevent exclusion of children from private
schools on racial grounds and which allow retroactive award of
seniority to blacks, women and other victims of discrimination.
The Court has ruled that prospective jurors must be examined to
determine if they have racial prejudices. It has also approved
controversial public housing desegregation plans prepared by
HUD and has recently sanctioned a voluntary affirmative action
Plan which uses quotas to redress past racial discrimination.

. The Department of Justice Civil Rights Division, created
In 1957, has primary responsibility for enforcing the civil
rights laws described thus far. In testimony submitted to the
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Helsinki Commission for the April &, 1979 hearing, Deputy
Assistant Attorney General John Huerta explained the changes

in the Division's enforcement role since 1957. He cited the
fact that "in Fiscal Year 1978 alone, the Division filed 55
civil actions challenging 'patterns and practices' of discrimin-
ation affecting, in some cases, literally thousands of people.
In addition, it has initiated 36 criminal prosecutions and par-
ticipated in 180 other lawsuits." In his oral testimony,

Huerta told the Commission that approximately 3,500 criminal
civil rights investigations are conducted each year.

Allegations of Police Misconduct

At the Commission hearings, Huerta stated: "The bulk (of
criminal civil rights prosecutions) have been against state and
local law enforcement officers charged with unlawful beatings
of citizens." Serious allegations of police misconduct at
various levels of government have concerned not only the Justice
Department but also the U.S. Commission on Civil Rights and
several private civil rights organizations. In 1978, civil
rights groups in Memphis, Tennessee, filed a complaint with
the United Nations which cited incidents of police misconduct
against black citizens in the area. The U.S. Civil Rights
Commission had published an exhaustive study in August of 1978,
entitled "Civil Crisis - Civic Challenge: Police Community
Relations in Memphis," independent of the complaint presented
to the U.N. The Justice Department had also initiated®investi-
gations into these complaints at the time the petition was filed
before the U.N. A reply to the complaint by the State Depart-
ment noted that these questions were already being addressed
by federal and state officials responsible for investigation
of the abuses. The U.N. Subcommission handling the complaint
decided that, under the circumstances, the U.S. should not be
cited for human rights violations.

The Justice Department has been investigating allegations
of police brutality in several U.S. cities, most notably Phila-
delphia, Pennslyvania. On August 14, 1979, the Department filed
suit in federal court against the Philadelphia Police Department
and several city officials charging that they had violated the
civil rights of Philadelphia citizens. Allegations were based
on an eight-month investigation conducted by the United States
Attorney in Philadelphia and the Civil Rights Division of the
Justice Department. The complaints were not limited to particu-
lar racial or ethnic groups. This action, which is unprece-
dented, has been interpreted as a signal to all police depart-
ments to review and, where appropriate, improve their citizen
complaint, community relations and internal discipline pro-
cedures. Drew Days IIl1, Assistant Attorney General for Civil
Rights, explained that the purpose of the suit against Philadel-
phia officials is "to end certain institutional weaknesses in
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dealing with police misconduct." The Department has asked the
court to stop the flow of federal funds to the Police Department
in Philadelphia until recommended changes are made. Recently
the federal court dismissed portions of the suit. However, a
Justice Department appeal of this action is under consideration.

The Civil Rights Commission continues to investigate and
monitor charges that patterns of discrimination exist in the
administration of justice in the United States. A current study
called the "Police Practices Project" has involved extensive
hearings and fact-finding in Philadelphia and in Houston, Texas.
The report focuses primarily on the procedures used by these
local police departments to deal with complaints of police
brutality. The project staff has studied other agencies includ-
ing the FBI, United States Attorney offices, the Justice Depart-
ment and related state and local agencies in the course of
determining the effects of police misconduct on minority
communities. The report should be released in January of 1980.

The CSCE Commission has also received specific complaints
about abuse of citizens' rights by local and federal law
enforcement officers from the Mexican-American Legal Defense
and Educational Fund (MALDEF). In August of 1978, Conmission
staff referred 30 alleged cases of police brutality to the
Criminal Section of the Justice Department's Civil Rights
Division. At the time this request was made, the Justice
Department had already provided two status reports to MALDEF
President Vilma Martinez. The Justice Department determined
that criminal civil rights prosecutions were not justified in
43 of 56 cases brought to its attention by MALDEF. 1In a letter
to MALDEF explaining the basis for this determination, the
Justice Department noted that it did not find sufficient
evidence to corroborate the allegations.

MALDEF and other Hispanic groups have also charged the
Immigration and Naturalization Service (INS) with abuse of
Citizens' rights by conducting "dragnet" raids in search of
illegal aliens. This problem was addressed in a 1977 decision
by the United States District Court for the Northern District
of Illinois which prohibited the search or seizure of persons
of Hispanic descent beyond the Mexican-American border, unless
there are "specifically articulable facts" that the person is
in the United States illegally. A more recent case, alleging
misconduct by INS officials in Onargo, Illinois, was brought
to the Commission's attention by the Washington Helsinki Watch
Committee in testimony on April 4, 1979. This case is now being
litigated in federal court.

5. Catz, Fourth Amendment Limitation on Nonborder Searches
for Illegal Aliens: The Immigration and Naturalization
Service Meets the Constitution, 39 Ohio St.L.3. 66 (1978).
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The Commission on Civil Rights, created in 1957, is
mandated to assess the laws and policies of the United States
with respect to civil rights. Staff Director Louis Nunez
described the Civil Rights Commission's activities in his April
3, 1979, testimony before the Helsinki Commission. He high-
lighted important problems in key areas addressed by this
report. He stated that "...this nation confronts complex and
often subtle discriminatory patterns. To deal with them, our
society must go beyond neutral or non-discriminatory behavior
by individuals and institutions. We have to institutionalize
our efforts ‘to insure that equal opportunity exists throughout
our society. This requires not merely new civil rights laws,
but more effective enforcement of existing laws, regulations
and policies."

The Civil Rights Commission is a fact-finding agency
concerned with general social problems. Its primary purpose
is to monitor trends or patterns of discrimination and to make
recommendations which affect large numbers of people. Numerous
reports published each year by the Civil Rights Commission
illustrate its commitment to monitoring and improving the per-
formance of the U.S. in guaranteeing civil rights of American
citizens. The Civil Rights Commission is currently studying
the possibility of expanding its activities to include investi-
gations of individual cases raised by human rights organizations
such as Amnesty International.

In addition, the Senate recently passed an amendment to
the Civil Rights Commission Authorization Bill for Fiscal Year
1980 which would require the Commission to "appraise the laws
and policies of the Federal Government with respect to denials
of equal protection of the laws under the Constitution involving
Amer icans who are members of eastern and southern European
ethnic groups...." The amendment directs the Civil Rights Com-
mission to issue a report to the Congress on its findings by
September 30, 1980. Noting that "Americans who are members
of eastern and southern European ethnic groups have made signi-
ficant contributions to our nation," CSCE Commissioner Robert
Dole said that the amendment "will provide a mechanism that
will enable the Congress to monitor the enforcement of those
Federal rules and regulations that have been enacted whose
intentions are to insure the fair treatment of all Americans."

The laws, programs and other efforts described throughout
this report are part of a process designed to remove discrim-
ination from American society. Despite the commitment of the
U.S. Government to protect fundamental human rights and the
presence of numerous safeguards built into the judicial system,
no system based on finite resources and fallible human beings
can ever be perfect. The most that the U.S., or any society,
can do is to recognize its imperfections and constantly seek
to improve them. The Commission is confident that through the
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When queried about investigative procedures in cases of
misconduct against U.S. citizens by its officials, the INS
Office of Professional Responsibility, in correspondence dated
July 5, 1979, provided the following explanation:

"It is the policy of the Immigration and
Naturalization Service to investigate all
complaints received alleging misconduct by
Service employees. Complaints of physical
abuse...may be investigated by this office or
by the Federal Bureau of Investigation. Local
police often have investigative jurisdiction
and in such cases this office monitors their
inquiry and subsequent events. In any of the
above, the Civil Rights Division of the
Department of Justice is immediately notified
telephonically with a written follow-up. Local
U.S. Attorneys are also informed."

The problems faced by Hispanic-Americans in the enforcement
of immigration laws will be addressed in detail in a study by
the Civil Rights Commission scheduled for release in the fall
of 1979.

Future Prospects

A fairly recent development in dealing with alleged viola-
tions of citizens' rights has been the establishment of a
cooperative arrangement between the Justice Department's Civil
Rights Division and the State Department to evaluate and respond
to domestic human rights complaints raised in international
forums. A procedure has been set up to ensure that these com-
plaints are seriously considered against the conmitments made
in the Helsinki accords. This arrangement, and the more
informal ones between the Justice Department, the Helsinki Com-
mission and the Civil Rights Commission are potentially impor-
tant first steps in responding to complaints raised under the
Final Act.

The Commission fully supports the Justice Department's
assessment of its role in monitoring U.S. domestic compliance
with the Final Act: "We do not consider ourselves an agency
to whitewash the United States' non-compliance with Helsinki
and to the extent that our review indicates civil rights viola-
tions, we will say that the United States is not complying with
its own domestic norms.” It also welcomes the Justice Depart-
ment's initiative in engaging Professor Robert Lillich of the
University of Virginia to examine international human rights
norms and standards and to compare these findings with existing
American civil rights laws.
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combined efforts of private individuals and organizations, the
press, local, state and federal law enforcement agencies and

the courts, the U.S. is moving vigorously to reduce the areas

of injustice that remain. In so doing, the U.S. is demonstrably
fulfilling its commitments under the Helsinki Final Act.

POLITICAL PARTICIPATION

Principle VII of the Helsinki Final Act commits CSCE
nations to promote and encourage the effective exercise of
political rights and freedoms, as well as to respect the rights
of persons belonging to national minorities and to guarantee
them equality before the law.

Critics charge that the United States does not provide
equal representation to all citizens in the political process
and that minorities are discriminated against by voting
procedures. In addition, it has been alleged that the U.S.
political system, as it has evolved, discriminates against
minority parties by not providing them with equal ballot
access.

The framers of the American Constitution gave considerable
attention to the question of voting in Articles I and II; how-
ever, they did not specifically state exactly which persons
wer= to have the rig 't to vote. Subsequently, the l5th, 19th,
24t+ and 26th Amendmsnts to the Constitution, as well as other
voting rights laws, have further defined and extended the voting
franchise in the U.S. The 15th Amendment was designed specifi-
cally to prevent abridgement of the vote because of race.
Later, the 19th Amendment ensured women the right to vote.

The 24th Amendment abolished the poll tax for federal elec-
tions. In 1971, the 26th Amendment extended the franchise to
all persons 18 years of age and older.

The 15th Amendment, enacted in 1870, states that "the right
of citizens of the United States to vote shall not be denied
or abridged by the United States or by any state on account
of race, color or previous condition of servitude." In 1920,
the same guarantees were extended to women through the 19th
Amendment. Following the Amendment's passage, however, the
exercise of the newly acquired "right to vote" by women, blacks
and other minorities was not universally respected. Prerequis-
ites to registration and voting such as literacy tests, lengthy
residency requirements, and pol!l taxes were used by some states
to impede minority participation in the election process. In
1962, the 24th Amendment was passed to prohibit denial of the
right to vote for federal officials because a person has not
paid a tax. At ti e time the Amendment was ratified, five states
imposed poll taxes as a condition to voting. The Supreme Court
subsequently held that poll taxes were unconstitutional under
the Equal Protection Clause of the l4th Amendment on the basis
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that the right to vote should not be conditioned on one's
ability to pay a tax. Accordingly, poll taxes are now pro-
hibited in all state and federal elections.

Despite passage of Constitutional safeguards, Congress
recognized that progress through case-by-case litigation was
too slow. Acting under the authority given in Section 2 of the
15th Amendment which provides that "the Congress shall have
power to enforce this article by appropriate legislation," Con-
gress passed the Voting Rights Act of 1965. This legislation,
which is regarded as the most far-reaching and effective of
U.S. civil rights statutes, strengthened controls to prevent
discrimination in voting. The Act was renewed in 1970, and
again in 1975 for an additional seven-year period. The 1975
extension expanded coverage of the Act to include non-English
speaking citizens. :

Specifically, the original Act empowered the U.S. Attorney
General to send federal voting registrars and federal election
observers into states or political subdivisions where voting
discrimination had previously occurred. In addition, the Act
prohibited establishment of new voting practices or procedures
until the Attorney General (or U.S. District Court for the
District of Columbia) determined that the changes did not
abridge the right to vote on account of race or color. Since
1965, Congress has expanded the Voting Rights Act by passing
the 1970 and 1975 Amendments. These impose a nationwide ban on
literacy tests as a prerequisite to voting and extend the Act's
special protections to voters in language minority groups,
including American Indians, Hispanics, Asian-Americans and
Alaskan Natives.

Voting Rights Enforcement and Litigation

As the government agency responsible for enforcing federal
civil rights voting laws, the Justice Department's role in this
area has expanded greatly in recent years. Deputy Assistant
Attorney General for Civil Rights John Huerta, in testimony
given at the Commission's April of 1979 hearings on U.S.
compliance with the Helsinki Final Act, stated that since 1976,
the Justice Department has reviewed more than three times the
number of proposed voting changes than it had in all previous
years combined. Between October of 1976 and June of 1977, for
example, 1,204 such submissions involving 2,544 proposed changes
were forwarded to the Justice Department. They included changes
in bilingual procedures and polling locations. During this
period, 40 objections were raised by the Justice Department,
requiring modifications of the proposed changes before they
could be instituted. During 1978, the Justice Department filed
24 new lawsuits involving similar objections and continued to
litigate cases filed in 1976 and 1977.
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In April of 1976, the Attorney General objected to 13 of
the 23 proposed annexations by the city of San Antonio, Texas,
on the grounds that the city had not shown that the annexations
would not result in the dilution of minority voting strength in
a system in which the nine city council members were elected at
large. The Justice Department suggested the adoption of a
single-member ward system. When this was implemented two
additional Hispanic council members were elected.

In an April of 1979 letter to Congressman Don Edwards,
Chairman of the House Judiciary Subcommittee on Civil and Con-
stitutional Rights, officials of the Mexican-American Legal
Defense and Educational Fund (MALDEF) termed the San Antonio
development "a major enhancement of political power for
Mexican-Americans." In addition, MALDEF described the effects
of Section 5 of the Voting Rights Act over the last four years
as "dramatic and tangible." At the same time, MALDEF expressed
its continuing concern regarding certain bilingual problems.

Congress has remained active in a monitoring role since
passing the Voting Rights Act Amendments of 1975. In August
of 1976, Chairman Edwards asked the General Accounting Office
(GAO) to evaluate the implementation of the Voting Rights Act
with special emphasis on the Department of Justice's enforcement
of the minority language provisions. In addition, Senator
Daniel Inouye of Hawaii and former Congressman William Ketchum
of California requested GAO to conduct a cost effectiveness
analysis of the bilingual provisicns of the 1975 Amendments
to the Act. The conclusion of the GAO study was that "the
Department of Justice's program for enforcing the act has
contributed toward fuller participation by language and racial
minorities in the political process. However, the Act's objec-
tives could be more fully realized if certain improvements were
made." Chairman Edwards' subcommittee held extensive hearings
on the subject in February and June of 1978, at which both GAO
and Justice Department officials testified.

The U.S. Supreme Court recently handed down several rulings
relating to the Voting Rights Act. In Williamsburg v. Carey,
decided in March of 1977, the Court upheld a New York legisla-
tive redistricting plan. This plan had been developed specifi-
cally to overcome Justice Department objections to previous
plans which the Department felt diluted minority voting rights.
The revised plan, upheld by the Court, increased non-white
voting strength. The significance of this decision lies in
the Court's ruling that, at least in some circumstances, a
raceconscious plan does not violate the Constitution. In
Briscoe v. Bell, the Supreme Court rejected an effort to evade
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provisions of the Voging Rights Act Amendments of 1975 requiring
bilingual elections.

The Voting Rights Act: Impact on Minority Political Partici-
pation

According to the U.S. Commission on Civil Rights, the
Voting Rights Act of 1965, as amended, has led to increased
legislation, voting participation and election of minorities
to political office in many states. A 1978 nationwide study
conducted by the Joint Center for Political Studies listed 4,503
blacks holding elective office in the U.S. -- 1,000 more than
held office in 1975 and nearly four times the 1969 figure.
Blacks have been elected mayors of several major cities, includ-
ing Atlanta, Birmingham, Los Angeles, Detroit and New Orleans.

During the last decade, the number of black elected
officials in the South has grown from 408 to more than 2,000,
a figure which exceeds that of any one region in the country.
This increase, according to the Joint Center for Political
Studies, may be attributed to the impact of reapportionment
and the change from at-large to ward or district-elections --
reforms prompted by voting rights legislation and enforcement.
In addition, voter registration among blacks in the South has
increased markedly. The percentage of eligible black voter
registrants in the seven southern states covered by the Voting
Rights Act provisions has nearly doubled in the last 10 years.

Hispanic registration has also climbed steadily since 1975.
A recent survey of Hispanic voting patterns by the Southwest Voter
Education Project indicated that registration among Hispanics in
Texas increased by 103,950, or 21.1 percent between 1976 and 1978.

Most agree that the minority voter turnout was a decisive
factor in the outcome of the 1976 presidential election. Of
the approximately 6.6 million blacks who voted in the election,
91 percent supported the Democratic candidate, Jimmy Carter.
The Hispanic voting population also strongly backed Carter,
who received 81 percent of an estimated 1.9 million votes cast
in the contest. The black vote provided the margin of victory
for Carter in several states, while Hispanic voters supplied
the victorious candidate with crucial vote edges in the pivotal
electoral states of Texas and New York.

Despite recent growth of minority representation and parti-
cipation in the U.S. electoral process, there is still much
progress to be made. For example, the rate of growth in the

6. U.S. Commission on Civil Rights, The State of Civil Rights
1977, page 32.

7. Southwest Voter Education Project, "The Latino Vote in the
1976 Election," April of 1977, page 12.
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number of black officials has declined gradually over the past
four years, dropping from &7 percent from 1974 to 1975 to &
percent from 1977 to 1978. Many observers view this trend as
a natural leveling process following the dramatic civil rights
strides of the late 1960's and early 1970's. In any event,
according to the National Urban League, blacks in America today
hold less than 1 percent of the more than 522,000 elected
offices in the U.S., whilejcomprising about 11.1 percent of

the total U.S. population.

Presidential Appointments

The commitment of the Federal Government to increased
political participation by minorities and women has been demon-
strated by the distribution of Presidential appointments during
the current Administration. Several of the appointments were
to high-level positions, including Ambassador to the United
Nations, Secretary of the Department of Health, Education and
Welfare, Secretary of Commerce, the new Secretary of Education,
Commissioner of the Immigration and Naturalization Service,
Secretary of the Army and Solicitor General. In addition, the
President has committed himself to the appointment of signifi-
cant numbers of minorities and women to the 152 new federal
judgeships p58vided for under the Omnibus Federal Judgeship
Act of 1978.

Minority Party Access to the Ballot

The Department of Justice, under provisions of federal
civil rights law (e.g. the Voting Rights Act) has sought to
protect the rights of black, Asian and ethnic minorities where
discriminatory restrictions have been placed on their access
to the ballot. For example, the Department obtained a federal
court injunction against the disqualification of candidates
of the black National Democratic Party of Alabama in Dallas
County, Alabama, when those candidates' qualification papers
were subjected to greater scrutiny than the qualification papers
of white political party candidates. Under the provisions of
the Voting Rights Act, the Justice Department twice prevented
the implementation of an open primary law in Mississippi that
would have effectively precluded blacks from running for office
as independent candidates in general elections. In January
of 1976, the Department prevented the implementation of a Texas
law that would have revised the state's election law to require

8. Joint Center for Political Science, National Roster of Black
Elected Officials, Volume 8, 1978, page xi.

9. National Urban League, The State of Black America, 1979,
page 44,

10. U.S. Commission on Civil Rights, The State of Civil Rights:

1977, page 32.
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the Mexican-American La Raza Unida party. to choose its candi-
dates only by convention and at its own expense rather than

to hold primary elections (as do the Democratic and Republican
parties), the costs of which are reimbursed by the state.

The Civil Rights Division of the Justice Department has
also been active in litigating American Indian voting rights
cases. In 1978, the Division successfully blocked an attempt
by the Town of Bartelme, Wisconsin, to disenfranchise its Indian
voters. The federal district court authorized the presence
of Justice Department observers to ensure that the American
Indians on the reservation were able to vote freely in the
election.

Charges of discrimination against minority political
parties extend beyond those which are composed of racial or
linguistic minorities. Specifically, one source has alleged
that "the history of the evolution of state election laws shows
that every potential threat to the two-party majority of the
electoral system has been countered by legislation imposing-
more stringent conditions on ballotl?ccess by other (than the
Republican or Democratic) parties."” The same source continues:
"In addition to the restrictive laws and practices that confront
all minority parties and independents, reactionary {Qrces
reserve special treatment for the Communist party."

In the United States, laws, rules and regulations governing
a political party's ability to gain positions on the ballot
are set by state, not federal law. Thus, the jurisdiction of
the Justice Department or any other federal agency is extremely
limited. However, under the First Amendment to the U.S. Consti-
tution, all persons have the right to associate for the advance-
ment of their political beliefs. In addition, under the Equal
Protection Clause of the 14th Amendment, these rights are
protected from infringement by the states. These principles
have been confirmed by various Supreme Court rulings.

For example, the Supreme Court found an Indiana loyalty
oath statute to be unconsitutional under the First and l4th
Amendments. In the case of the Communist Party of Indiana v.
Whitcomb (1974), the Communist Party of Indiana had been denied
a place on Indiana's national ballot for the 1972 general
elections because it failed to file an affidavit stating that
it did not advocate the overthrow of local, state or national
government by force or violence. The Court ruled in favor of
the Communist Party, stating that, "for purposes of determining

I1. U.S. Communist Party, Look Homeward, Jinmy Carter: The
Status of Human Rights, USA, page 39.
12. Ibid, page 40.
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whether to grant a place on the ballot, it is improper to con-
clude that any group which advocates violent overthrow or
abstract doctrine must be regarded as necessarily advocating
unlawful action."”

Conclusion

In conformity with the provisions of the Helsinki Final
Act, the Federal Government is making a concerted effort to
ensure the political rights of all U.S. citizens and to
eliminate any remaining traces of discrimination. This effort
is being undertaken in all three branches of the Federal
Government.

In the last decade, minorities and women have made great
strides toward full participation in the political process.
Though this goal has not yet been fully reached, the Federal
Government has taken the lead to ensure continued progress.
Furthermore, the U.S. court system has consistently upheld
U.S. Constitutional guarantees which provide minority parties
of any political persuasion with nearly unlimited freedom to
espouse the doctrine of their choice. These court decisions
have had the practical effect of increasing the equal rights
protections of minority political parties. ’

The Commission believes that legislation, court decisions
and vigorous enforcement action by the Department of Justice
have essentially established the voting rights of all Americans.
This achievement has gone a long way toward promoting the effec-
tive exercise of political rights called for in the Helsinki
Final Act. The accomplishment of this ultimate goal will
require further efforts on behalf of women and minorities to
bring the level of their political participation into line with
their numbers in the population. Given the resistance to social
changes, women and minority group members themselves will have
to continue their efforts to increase their political
effectiveness. At the same time, governmental authorities --
federal, state and local -- bear a responsibility to see that
these efforts are facilitated and not hindered. Areas where
affirmative government action would be helpful include:

-- Additional voter education projects;

-- Greater attention to bilingual voting problems;

-- Appointment at all levels of more qualified women and
minorities to positions of political responsibility; and

-- Continued vigilant enforcement of voting rights.
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DOMEST IC SURVEILLANCE

The individual freedoms and rights to which CSCE states
committed themselves in Principle VII of the Helsinki Final
Act do not specifically include protection from government
surveillance. However, the freedoms and rights which are
enumerated and the whole tenor of the language of Principle
VII strongly support the notion that this protection is, at
a minimum, implicit in the CSCE document. Furthermore, the
reference in Principle VII to the obligations of the partici-
pating states to act in conformity with the U.N. Charter and
the Universal Declaration of Human Rights makes it clear that
the intention of the Final Act is to protect citizens of CSCE
countries from unwarranted intrusions by their governments into
their private lives.

Both domestic critics and several CSCE countries have cited
domestic surveillance activities by U.S. Government agencies
as a violation of the Final Act. Although most of these charges
relate to activities occurring prior to the signing of the Act,
certain critics allege that officially sanctioned surveillance
actions against U.S. citizens continue to the present day.

Past Abuses

There is general agreement that up to 1975 several govern-
ment agencies engaged in abuses of authority resulting in an
invasion of the privacy of numerous U.S. citizens and private
groups. These abuses reached a high point during the Watergate
era. They included electronic surveillance, illegal searches,
burglaries, mail thefts and other postal violations and the
use of informers. Along with other aspects of the Watergate
scandal, these abuses were brought to public attention largely
through the investigative efforts of a free press. Public know-
ledge in turn led to a series of investigations and remedial

‘measures in all three branches of the U.S. Government.

Action by the Congress

As reports of abuses by certain federal agencies (primarily
in the intelligence area) mounted, the 94th Congress (1975-76)
established select committees to look into the various allega-
tions. The Senate Select Committee to Study Governmental
Operations with Respect to Intelligence Activities (often called
the "Church Committee") conducted lengthy hearings and issued an
extensive report covering a wide range of accusations which had
been made against intelligence agencies. The House Select
Committee on Intelligence (frequently referred to as the "Pike
Committee") also held extensive hearings, concentrating primari-
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ly on fiscal procedures and effectiveness of elements of the
intelligence community. Recommendations of the final reports

of both committees were published and received widespread public
attention.

Hear ings on oversight for the Federal Bureau of Investiga-
tion (FBI) were held by the House Judiciary Committee in both
the 94th and 95th Congresses. The Senate Judiciary Committee,
in the 95th Congress, held hearings on the need for an FBI
statutory charter which would define the agency's function and
powers. Numerous pieces of legislation have been introduced
aimed at enacting an omnibus statutory charter to cover the
intelligence community. At the same time, efforts to enact
a separate charter for the FBI reached a new stage on July 31,
1979, when the Carter Administration proposed such a charter.
This proposal, which is aimed in part at increased protection
for American citizens' right to privacy, was generally hailed
as a step foward. It seems clear, however, that individual
provisions of the bill will be sharply questioned by certain
members of Congress and civil rights groups.

In addition to legislative action directed at the FBI,
there have been a number of bills, hearings and discussions
since 1975 about abuse of power -- both actual and potential
-- by such agencies as the Internal Revenue Service (IRS), the
(CIA), the Drug Enforcement Administration, the National
Security Agency, the Customs Service and other law enforcement
entities. The most far-reaching new law enacted thus far is
the Foreign Intelligence Surveillance Act of 1978 which contains
provisions for added protection of citizen privacy rights in
the area of electronic surveillance. A leading civil rights
expert on the question of domestic surveillance testified at
the time that the Act would correct most, if not all, of the
privacy abuses which have been uncovered. According to the
House Judiciary Committee: "Enactment of the Foreign Intelli-
gence Surveillance Act was one of the landmark accomplishments
of the 94th Congress, completing years of work involving two
Administrations and four separate Congressional committees.

It represents a unique historical consensus...in a joint effort
to assure the American public that the abuses of the Watergate
era will not be repeated."”

Actions by the Executive Branch

The Executive Branch has also initiated a number of
measures since 1975 to reduce unauthorized intrusions into the
lives of citizens. Even prior to the signing of the Helsinki
Final Act, a Presidential Commission on CIA Activities within
the United States published its report on June 10, 1975, con-
taining 30 recommendations regarding past abuses, remedial

52




action and future prevention. As a result, President Ford
announced a partial reorganization of intelligence responsibil-
ities through an omnibus Executive Order on February 18, 1976.
This Order, amended by President Carter on January 24, 1978,
detailed broad restrictions on intelligence rights of U.S.
citizens and groups.

On February 24, 1976, the General Accounting Office issued
a report on "FBI Domestic Intelligence Operations -- Their
Purpose and Scope: Issues that Need to be Resolved." Shortly
thereafter, on April 5, 1976, then Attorney General Edward Levi
issued guidelines placing restrictions on the FBI's conduct
of domestic security investigations.

Judicial Decisions

Along with the legislative and executive branches of the
government, federal courts have taken a series of steps related
to abuses of the past in the area of invasion of privacy. Among
numerous legal actions initiated is the currently pending trial
of a former director of the FBI and two former FBI officials
on charges of authorizing illegal break-ins against relatives
and friends of Weather Underground fugitives. In another
action, persons seeking damages for CIA opening of their mail
were awarded $1,000 each in the case of Birnbaum v. United
States. In still another case, suits were filed by the
SocTalist Workers Party for damages and to prohibit FBI surveil-
lance of its convention. A number of other cases have dealt
with electronic surveillance and other issues affecting Consti-
tutional rights of privacy.

In addition to the cases listed, a large number of Freedom
of Information Act suits have been initiated in federal courts
seeking access to information in the hands of the intelligence
agencies. Both the Freedom of Information Act and the Privacy
Act, but particularly the latter, have significantly increased
the protection of individual citizens against encroachment by
the government into their private lives.

Results of Efforts to Reduce Surveillance

The Commission is pleased to report that there has been a
marked decline in domestic surveillance activities since 1975,
according to testimony of officials of the government agencies
involved, including the White House. Congressional bodies
charged with surveillance oversight responsibilities have
reached the same conclusion. The General Accounting Office (GAO)
report, "FBI Domestic Intelligence Operations: An Uncertain
Future" (November 9, 1977), concurred that the FBI's domestic
intelligence operations have been reduced significantly both
in scope and level. Private civil rights groups also agree
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that there has been a drastic reduction in instances of domestic
surveillance since the Watergate era. They point out, however,
that because they lack all the facts, they cannot make exact,
quantitative comparisons.

Conclusion

There is no question that there has been a sharp decline in
cases of domes:ic surveillance of U.S. citizens and groups in
the past few years. This reduction has resulted from action
in all three branches of the Federal Government to ensure that
individual rights are no longer abused by government agencies
acting beyond the scope of their authority. Notwithstanding
the progress that has been achieved, most agree that further
action is needed. The President's proposal for a new FB1
charter limiting surveillance activities to strictly defined
actions consistent both with national security interests and
individual rights to privacy is an important step. The Commis-
sion supports this initiative and looks forward to the construc-
tive debate and discussion which will precede and strengthen
the new law which will eventually be enacted.

Reviewing U.S. obligations under the Helsinki Final Act,
the Commission's investigation leads to several conclusions.
First, abuses cited by critics which occurred before the docu-
ment was signed cannot be regarded as violations of the Final
Act. Second, by taking the corrective actions it has since
the signing of the Act, the United States has acted in good
faith to honor its commitments. In a sense, recognizing short-
comings and taking positive actions to remedy them is as impor-
tant in terms of compliance with the Helsinki agreement as
having a good record to start with. Third, the United States
recognizes that, despite the enormous progress achieved, further
improvements are necessary. The President's new proposal and
other developments give the Commission every reason to believe
that these improvements will be carried out.

POL ITICAL PRISONERS

one of the most important provisions of Principle VII
specifies that CSCE states will promote and encourage the exer-
cise of basic human rights, including civil and political
rights. The United States has been criticized for its
performance under this provision because of the incarceration
of alleged "political prisoners” in American jails.

According to these critics, people are sometimes imprisoned
in the U.S. solely for their political beliefs. These charges
emanate from a variety of sources, both domestic and foreign,
including Amnesty International, other CSCF states and private
domestic human rights organizations. The Soviet Union, for
example, raised several specific cases of alleged U.S. political

54




prisoners at the 1977 CSCE review meeting in Belgrade and the
Soviet and East European press have followed up with other
charges since then.

In any discussion of whether there are "political
prisoners" in U.S. prisons, critics cite the remarks of former
U.N. Ambassador Andrew Young. In an interview in 1978 with
the Paris daily, Le Matin, Young was quoted as saying: "...After
all, in our prisons, too, there are hundreds, perhaps even
thousands of people whom I would call political prisoners."”

But in a later interview with the Christian Science Monitor,
Young said his remarks had been taken out of context. He said
he had used the term "political prisoner" in the broadest sense,
apparently referring to those he believes are in U.S. prisons
because their economic or social standing led them to commit
crimes. He added, "We do a good job of dealing with political
and religious freedom. But we are still weak in the economic
area." From his remarks, it appears clear that Mr. Young did
not have the usual concept of political prisoner (prisoner of
conscience) in mind when he made his statement to Le Matin.
Questions about social and economic inequities in U.S. society
are discussed in another section of this report.

The number of people alleged to be political prisoners
ranges, according to various sources, from more than a thousand
to just a handful. The charges in many cases are either too
vague to investigate or not covered under the Final Act. For
these reasons, the Commission concentrated on the allegations
made by two sources. One source is Amnesty International, an
organization with such an international reputation for honesty,
objectivity and thoroughness that it was awarded the Nobel Peace
Prize in 1977. As a second source, the Commission has considered
the allegations made most frequently and prominently by other
CSCE states. There is some overlap between the allegations
made by Amnesty and those made by other signatories of the Final
Act.

In approaching this task, the Commission has checked the
status of each case by contacting a number of organizations
and individuals including the Justice Department, state
officials, defense attorneys and civil rights groups. 1In
addition, in the case of the Wilmington Ten, the Commission's
General Counsel R. Spencer Oliver interviewed Reverend Benjamin
Chavis, the only member still incarcerated. Many of the cases
which follow are still involved in the legal process and entail
a number of complex issues. For this reason, the Commission
does not feel it is appropriate to comment in detail on the
merits of these cases prior to their final resolution.
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The Wilmington Ten

A case that has received widespread domestic and interna-
tional attention is that of the Wilmington Ten. Reverend Ben
Chavis, one of the 10 defendants, addressed an open appeal at
the Belgrade review meeting. In addition, the convictions and
incarcerations of the Wilmington Ten were raised at the meeting
by one of the CSCE participants as violations of the Final Act.
In April of 1979, Commission staff members met with Reverend
Chavis in the Orange County detention facility of the North~
Carolina State Department of Corrections. Later, they contacted
the North Carolina Governor's chief counsel as well as Chavis'
defense attorney. Commission staff had met earlier with Justice
Department attorneys working on the case and received a detailed
statement from the office of the Attorney General of North
Carolina in August of 1978.

In October of 1972, Reverend Chavis, eight black youths
and one white woman were convicted of unlawfully burning a
grocery store and of conspiring to assault emergency personnel
attending the fire. These incidents occurred during a period
of high racial tension in the Wilmington, North Carolina
community. In a 35-page reported opinion, the North Carolina
Court of Appeals upheld their convictions. State V. Chavis,
24 N.C.App. 148, 210 S.E.2d 555 (1974). Based on the appellate
court's decision, the Supreme Court of North Carolina denied
a petition for a writ of certiorari in May of 1975. 287 N.C.
261, 214 S.E.2d 43% (1975). In January of 1976, the Supreme
Court of the United States declined to review the action of the
State courts. 423 U.S. 1080 (1976). The Wilmington Ten began
serving their sentences in February of 1976.

In February of 1976, the defendants petitioned the United
States District Court for the Eastern District of North Carolina
for a writ of habeas corpus, which is a judicial inquiry into
the legality of a person's restraint by the government. While
the action was pending, two of the State's key witnesses
recanted their trial testimony declaring they had lied at the
trial. One of the witnesses was allegedly threatened as a
result of his recantation. These developments prompted U.S.
Attorney General Griffin Bell to order a Justice Department
investigation. Though its inquiries did not support a criminal
prosecution, the Department did discover possible improprieties
on the part of both state and federal officials in obtaining
testimony from trial witnesses. It continued its investiga-
tion into misconduct by the prosecution, including bribery of
witnesses. A grand jury was convened to determine whether the
civil rights of the Wilmington Ten had been violated. During
the grand jury proceedings, a third witness recanted his testi-
mony for the first time. The grand jury determined that
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evidence was not sufficient to support further action under
existing criminal civil rights statutes. 18 United States
Code, Sections 241, 242.

While the February of 1976 habeas corpus petition was pend-
ing in federal court, the Wilmington Ten also petitioned the
North Carolina County Superior Court in which they were origin-
ally tried and convicted for a new trial. This motion was based
on the witnesses' recantations. After a two-week hearing, the
judge ruled that the Constitutional rights of the defendants
had not been violated. This decision was unsuccessfully
appealed to both the Court of Appeals and the Supreme Court
of North Carolina.

Shortly after this denial of a motion for new trial by
the county Superior Court, supporters of the Wilmington Ten
sought other avenues of appeal -- petitions to the Governor
of North Carolina and requests for further intervention by the
Justice Department. The attorney for the defendants formally
petitioned Governor Hunt on the Wilmington Ten's behalf for
pardons of innocence. After examination of the case, including
an inquiry into some of the facts by the State Bureau of Inves-
tigation and affirmation by the State appellate court of the
local court's ruling on the motion for new trial, the Governor
concluded that "there was a fair trial, the jury made the right
decision and the appellate courts reviewed it properly and ruled
correctly.”

In January of 1978, the Governor determined that the
sentences given the nine defendants still incarcerated should -
be reduced by approximately one-third. The decision to reduce,
rather than commute these sentences, was defended in an exten-
sive explanation and documentation of the State's case against
the Wilmington Ten sent to the Commission in August of 1978.

In this material, Assistant Attorney General Richard League
pointed out that "a white person convicted of the same type
crime against a black business a year later in Wilmington got
life imprisonment."

In accordance with North Carolina law which provides that
all prisoners are eligible for parole after serving one-fourth
of their minimum sentence, the eight youths were all released
in 1978. As a result of Hunt's actions, Reverend Chavis will
be eligible for parole in January of 1980.

As a second alternate avenue of appeal, 60 members of
Congress formally urged Attorney General Griffin Bell on June
17, 1977, to take further action in the case. Their letter
specifically recommended that the Department file amicus
curiae or "friend of the court" briefs with the North Carolina
Appeals court. This court was considering arguments to reverse
the county Superior Court's refusal to grant a new trial. The
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members also recommended that such a brief be filed with the
United States District Court in Raleigh, North Carolina, the
Court before which the February of 1976 habeas corpus petition
was still pending. In addition, they asked that the Department
reconmend to the Governor of North Carolina that the 10 defen-
dants be pardoned.

Continuing their exhaustive investigation and review of
the case, the Justice Department took an unprecedented step
in November of 1978 to present evidence it had obtained to the
tfederal court hearing the habeas corpus petition. It filed
an 89-page amicus brief with the federal district court which
highlighted evidence found during the Justice Department and
grand jury investigations. The brief dealt with the facts that
the state's three key witnesses recanted their testimony, that
"there is certain independent evidence which would corroborate
the untruthfulness of their trial testimony, each of those wit-
nesses has asserted that he was offered some inducement for
his trial testimony, and the record contains evidence of unusual
treatment afforded these witnesses by the prosecution." Though,
as stated above, this evidence was not sufficient to support
criminal charges against the prosecution, it did appear to the
Department sufficient to merit a new trial. After reviewing
voluminous court records and transcripts, particularly those
of the county Superior Court, the Department felt: "Under the
circumstances, it was incumbent upon the state court presiding
over the post-conviction hearing to give more than passing con-
sideration to the petitioners' contention."

In April of 1979, the Justice Department filed a second
brief in response to a l12-page memorandum and recommendation
prepared by a United States magistrate for the federal district
court. The magistrate, an official responsible for assisting
the court, concluded that the Wilmington Ten were fairly con-
victed. This conclusion was based also on a 7l-page memorandum
and reconmendation filed earlier with the court. The Department
reiterated the concern expressed in its first brief that there
were "serious questions about the character of the evidence
on which the conviction of these petitioners relies."

On June 20, 1979, the federal district court rejected the
habeas corpus petitions filed by the Wilmington Ten in February
of 1976. There were several reasons that the proceedings lasted
for such a long time. One was the unusual intervention by the
United States Government. The federal court also considered
decisions made on motions and other actions filed concurrently
by the Wilmington Ten in the North Carolina State courts. U.S.
District Judge Franklin T. Dupree issued a memorandum of his
decision on June 19, 1979, which rejected the notion that the
Wilmington Ten had been unfairly convicted:
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"As stated before, the trial was not a perfect
one, and in light of hindsight, doubtless many
of the objections which have been raised could
have and probably should have been obviated by
different rulings at the trial level. That there
was substantial credible evidence, both direct
and circumstantial, supporting the jury's verdict,
however, this court believes to be manifest
on the entire record. The suggestion that to try
ten persons for conspiracy to commit arson and
assault on peace officers, crimes which indis-
putably were committed by someone, is to try
them for 'political' crimes, is simply untenable."

The Commission highly commends the Justice Department,
particularly Attorney General Griffin Bell and Assistant
Attorney- General Drew S. Days, III, for their vigorous efforts
on behalf of Justice in the case of the Wilmington Ten. The
arguments made as amicus curiae to the U.S. District Court raise
serious questions about the fairness of the defendant's convic-
tions. At the same time, the Commission recognizes the
paramount importance of an independent, impartial judiciary
allowed to decide each case on its merits.

Allegations from Amnesty International

In November of 1977, Amnesty International released the
names of 16 individuals who it felt were or may have been jailed
in the United States because of their "beliefs, origins, or
involvement with unpopular political groups." Shortly there-
after, Representative and CSCE Commissioner Millicent Fenwick
(R.-N.J.) examined these allegations regarding American "prison-
ers of conscience" and asked appropriate U.S. and state
attorneys general to explain the status of each case. Amnesty's
list of individual cases has changed several times since 1977
because of its policy to drop all investigation of a case as
soon as the alleged "prisoner of conscience" is released from
jail whether by pardon, parole or completion of sentence. The
Commission has decided to review all cases raised by Amnesty
since 1977, including individuals released from prison, because
several East European CSCE signatory states continue to charge
that these cases raise serious questions about violations of
human rights in the United States.

The Commission wishes to make special note of the distinc-
tions that the Amnesty International Secretariat has drawn
between prisoners "adopted," cases "under investigation by
Amnesty International groups," and cases "under investigation
by the International Secretariat." The status assigned indivi-
dual cases seems to represent the amount of evidence accumu-
lated, the extent of review given this evidence and the depth
of conviction that the person named has been incarcerated
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because of his or her political beliefs or racial or ethnic
origin. Though there are some clear criteria for "adoption"

-- for example, the prisoner must have neither used nor advoca-
ted violence -- the organization has expressed its difficulty

in identifying prisoners of conscience "in a country where there
is no overt political imprisonment, but where it is suspected
that many people may be 'framed' on criminal char §s because

of their political activity or ethnic origin...." As a result
of this difficulty, many of Amnesty's U.S. cases seem 1o remain
in the "under investigation" category without a final determina-
tion that the individual is or is not a prisoner of conscience.
As indicated above, an individual released from prison while
"under investigation" by Amnesty has not been deemed a prisoner
of conscience. Amnesty International merely closes that indivi-
dual's file without determining whether the circumstances of
prosecution or conviction would have eventually warranted his

or her "adoption."

The cases raised by Amnesty International, as well as those
mentioned later in this section of the compliance report,
involve individuals charged with very specific and serious
crimes. In each instance preliminary investigations by the
prosecution revealed evidence sufficient for a grand jury to
indict the accused. In every case the convicted defendants
have been given repeated opportunities to air allegations of
error at trial or on appeal. Numerous avenues of appeal allow
each defendent to support his or her arguments that justice
has been denied. Judges and juries must look to the totality
of facts and circumstances to determine, on a case by case
basis, whether an individual's rights have been protected.
Reasonable persons can, of course, reach different conclusions
after reviewing the same facts and circumstances; procedures
exist, therefore, to review lower courts' findings and to intro-
duce new evidence or legal arguments not available during
initial court proceedings.

The Commission has reviewed the cases against the Wilming-
ton Ten, Imari Obadele, also known as Richard Bullock Henry,
the Charlotte Three, David Rice and Edward Poindexter, Gary
Tyler, Lee Otis Johnson, Eva Kutas and Ray Eaglin, Elmer Pratt,
Russell Means, Richard Mohowk and Paul Skyhorse, Leonard
Peltier, and Dennis Banks. It has queried the Civil Rights
Division of the Department of Justice, state attorneys general,
defense attorneys, and in some cases the accused themselves,
as to their status. The results of these inquiries to date
are as follows:

T3. Amnesty International Annual Report: 1977, page 162.
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Cases "Adopted"

-- Nine of the Wilmington Ten, discussed in detail above,
have been released on parole. Reverend Ben Chavis, currently
enrolled at Duke University Divinity School on a study-release
program, will be eligible for parole in January of 1980.

-- Imari Obadele, president of an organization called the
Republic of New Africa (RNA) claiming to be an independent
foreign nation, was convicted ‘in 1973 of conspiracy to assault
a federal officer. He is serving a l0-year sentence and will
be eligible for parole in February of 1980. The Supreme Court
denied Obadele's request for review of his case in 1977.

The conviction stems from a 1971 shoot-out at RNA head-
quarters in Jackson, Mississippi, between local police, federal
agents and members of the Republic of New Africa. One police
officer was killed; one FBI agent and another local policeman
were injured. Federal and local officials came to the head-
quarters at 6:30 a.m. to issue a federal felony fugitive
warrant and three local misdemeanor arrest warrants. Amnesty
concludes that "because Obadele was not present at the head-
quarters during the surprise police raid and therefore could
not have had any prior knowledge of the assault," he was found
guilty on the basis of his association with the RNA.

The Fifth Circuit Court of Appeals reasoned that under
federal conspiracy laws, Obadele's "presence and participation
in the shoot-out were not necessary to support his conviction
under the conspiracy count.... The overwhelming evidence shows
that this tragedy would not have taken place except for the
work of Obadele ." Obadele had supervised various "security"
and "combat-win procedures" to be used in the event of a "rajd"
on the RNA headquarters. United States v. James, 528 F.2d 999
(5th Cir. 1976).

In response to a complaint about FBI harassment of the
RNA, the Chief of the Criminal Section of the Civil Rights
Division of the Justice Department personally reviewed the FBI's
Counterintelligence Program (COINTELPRO) files in 1975 with
respect to Obadele and the RNA. He found no evidence that the
FBI was criminally responsible for any misconduct against the
RNA or its members. The Civil Rights Division has decided to
review the case again to determine whether there is some legal
basis for Justice Department involvement. Various appeals are
pending on behalf of Obadele and co-defendant Addis Ababa (also
known as Dennis Shillingford).

-- T.J. Reddy and James Earl Grant, Jr., two of the
"Charlotte Three" convicted in North Carolina courts in 1972
of a 1968 stable burning, have been released on parole as the
result of a reduction of their sentences by order of Governor
James Hunt of North Carolina. Both men had petitioned the
Governor for executive clemency after exhausting all legal
appeals through state and federal courts. Charles Parker, the
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third defendant in the case, was paroled in December of 1975.
He was convicted on separate charges of larceny in April of
1978, but was paroled again on March 8, 1979.

Amnesty International has concluded that charges were
brought against these men because of their political involvement
in the Charlotte community. They cite evidence that the state's
chief prosecution witnesses received large amounts of money
and promises of immunity from prosecution in exchange for their
incriminating testimony. The Fourth Circuit Court of Appeals
addressed this issue extensively in its opinion denying the
defendants' petition for federal habeas corpus relief. Reddy
v. Jones, 572 F.2d 979 (4th Cir. 1977). The Department of
Jastice Civil Rights Division indicates that there appears to
be merit to the petitioners' claims.

Cases "Under Investigation by Amnesty International Groups"

-- David Rice and Edward Poindexter were convicted in
Nebraska State courts for the first degree murder of an Omaha
police officer. The officer was killed by a bomb explosion
while investigating an empty house in response to an anonymous
"telephone call. They are serving life sentences and are not
eligible for parole unless there are commutations of their
sentences by Nebraska State authorities.

Both Rice and Poindexter were leaders in the Omaha chapter
of the National Committee to Combat Fascism (NCCF). Duane Peak,
a 15-year-old and the state's key witness, was also a member
of the NCCF. A search for the prime suspect, Peak, led police
to Rice's home where, after obtaining a warrant to search
for explosives and illegal weapons, they discovered dynamite,
blasting caps and other materials used in making bombs. Rice
and Poindexter's convictions were based in large part on this
evidence.

In seeking to overturn his conviction, Rice challenged
the Constitutionality of the police search which led to the
incriminating evidence introduced at his trial. Though the
Federal District Court of Nebraska and the Eighth Circuit Court
of Appeals both declared the search unconstitutional, the U.S.
Supreme Court reversed the rulings and held that "where the
state has provided an opportunity for full and fair litigation
of a Fourth Amendment claim, a state prisoner may not be granted
federal habeas corpus relief on the ground that evidence
obtained through an unconstitutional search and seizure was
introduced at the trial." Stone v. Powell, 428 U.S. 465 at
494 (1976). After review:ng the facts of the case, as they
relate to this issue, the Justice Department told the State
Department: "The search of Mr. Rice's residence, declared
unconstitutional by the federal court and the Eighth Circuit,
was apparently based primarily on Mr. Rice's political
involvement. Neither he nor Mr. Poindexter have any legal
remedies available to them to challenge this search and
vindicate their Constitutional rights in light of the Supreme
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Court ruling in Stone v. Powell, supra." While judicial
remedies may not exist to require exclusion of this evidence

in a fair trial proceeding, legislative remedies have, in fact,
been introduced which will effectively override Stone v.

Powell and conceivably have a bearing on the convictions.

H.R. 2201 has been referred to the Subcommittee on Courts, Civil
Liberties and the Administration of Justice of the House
Judiciary Committee.

Amnesty alleges that Peak had "admitted placing the bomb
and calling the police to the site. Shortly after the killing,
he had told his sister he was responsible and that he had acted
alone. After his arrest, he made two or three sworn statements
to the police, none of which implicated David Rice or Edward
Poindexter.... There is reason to believe that the deputy chief
prosecutor came to an arrangement with Duane Peak's lawyer by
which Peak would be allowed to plead guilty to lesser charges
in exchange for turning state's evidence against Rice or Poin-
dexter." Peak admitted before the jury that he had made the
phone call and planted the bomb in the suitcase; his testimony
implicated Rice and Poindexter in the plot. The Nebraska
Supreme Court rejected Rice's argument that this evidence,
together with the physical evidence discovered at Rice's home,
was insufficient to convict him. State v. Rice, 188 Neb. 728,
199 N.W. 2d 480 (1972).

Though the Supreme Court denied Rice's petition for relief
based on his Fourth Amendment claim, he has not exhausted all
legal remedies. He is currently appealing a decision by the
district court of Nebraska that dismissed his petition for
habeas corpus relief. Edward Poindexter has no appeals pending
at this time.

-- Gary Tyler was convicted of first degree murder and
sentenced to death under a mandatory penalty for the fatal
shooting of a white youth during a school busing riot. He was
resentenced in March of 1977 to life imprisonment after
Louisana's death penalty was declared unconstitutional by the
United States Supreme Court. At the time of the shooting, Tyler
was 16 years old. Under Louisiana law, a juvenile committing
a crime of this nature must be tried in criminal court.

Amnesty formally decided to investigate Tyler's case after
the State's key witness, Natalie Blanks, recanted her testi-
mony. The Supreme Court of Louisiana examined the issue of
this witness' credibility and concluded that "Natalie's testi-
mony at trial was proven reliable by her statement to the police
giving the location of the hidden gun.... Other evidentiary
facts, both physical and testimonial, also support Natalie's
trial testimony.... Where credibility is involved the trier
of fact is undoubtedly better situated to make the determination
«e.." State v. Tyler, 342 So.2d 574 at 588 (La. 1977).

-The U.S. Supreme Court denied Tvler's petition of writ
of certiorari or review on Mav 16, 1977. He subsequently filed
a petition for habeas corpus relief which is pending before
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the U.$. District Court for the Eastern District of Louisiana.
The Civil Rights Division of the Department of Justice

reviewed Tvler's case in January of 1978, but closed its file

on Februarv 9, 1979, because of lack of evidence to justifv

a criminal civil rights investigation. The Division plans to

review the habeas corpus petition filed in July of 1978 in order

to determine whether there is any basis for further Justice

Department involvement.

-- Lee Otis Johnson was convicted on burglary charges in
1975 and sentenced t- 17 years in prison. The case against
him is "under investigation" by Amnesty international. who
nadopted" him in 1970. At that time. Amnestv felt a 30-vear
sentence given to Johnson for passing one marijuana cigarette
to an undercover police agent was attributable to his involve-
ment with the Student Non-violent Coordinating Committee (SNCC).
Johnson was released in 1972 following a federal district judge
ruling that he be released or retried within 90 days primarily
because pre-trial publicity had jeopardized his Constitutional
right to a fair trial

The 1975 criminal conviction was sustained by the Texas
Criminal Court of Appeals in 1977 and then appealed to the
United States Supreme Court. The Supreme Court denied the
petition for review of the case. Johnson v. Texas, 434 U.S.
997 (1977). ,

Amnesty's allegation that Johnson's written confession
resul ted from coercion was not raised by his counsel during
the trial. The Court of Criminal Appeals of Texas, in discuss-
ing the effectiveness of the attorney who represented Johnson
at trial, explained: "At the Jackson v. Denno hearing a pre-
trial hearing required by statute in Texas to determine whether
a confession is admissable appellant told a highly unbelieve-
able story as to his beatings and mistreatment at the hands
of the officers. The court did not believe him, and it may
be that counsel believed appellant's credibility would have
been prejudiced by repeating such account in the jury's
presence." Texas V. Johnson, No. 53110 (Tex. Crim. App., filed
June 1, 1977). At this pre-trial hearing, the State had to
produce evidence that the confession was not coerced.

The Civil Rights Division of the Justice Department reports
that it has no record of a request for a criminal civil rights
investigation. The reason for this, presumably, is that the
case was under the jurisdiction of the State of Texas and no
allegations of possible civil rights violation were brought
to the Division's attention.

-- Eva Kutas and Ray Eaglin, convicted in 1974 of harboring
and concealing and conspiring to harbor and conceal an escaped
federal prisoner, have been released from prison. Amnesty
alleges that the evidence used to convict the defendants was
insufficient and suggests that their prosecution resulted from
their involvement in the Eugene Coalition, an organization
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"involved in community cooperatives, prisoners' rights, and
third world struggles." Kutas completed her sentence and

Eaglin was released on parole before Amnesty was able to review
transcripts of the court proceedings.

Arguments disputing the sufficiency of the evidence used
to convict Kutas and the effectiveness of the attorney who
represented her at trial were heard by the Ninth Circuit Court
of Appeals and addressed in United States v. Kutas, 542 F.2d
527 (9th Cir. 1976). Eaglin also raised these Issues in appeal -
ing his conviction to the Ninth Circuit in United States v.
Eaglin, 571 F.2d 1069 (9th Cir. 1977). To the Commission's
knowTedge, neither defendant produced evidence to substantiate
their claim that Joan Coberly, a co-conspirator, falsely
implicated them. Amnesty felt that her testimony was not
credible because she was allegedly "given immunity from all
federal prosecution in exchange for her testimony."

Assistant U.S. Attorney Kristine Olson Rogers of Portland,
Oregon, informed the Commission that additional evidence has
been discovered which further substantiates Kutas and Eaglin's
participation in the crime. The Civil Rights Division of the
Justice Department informed the Commission that it had "no
record or knowledge of this matter."

Cases "Under Investigation by the International
Secretariat"

-- Elmer Pratt was convicted in 1972 of murdering and
robbing a Santa Monica woman in 1968. He is currently serving
a life sentence in San Quentin prison in California. The
evidence introduced at trial included positive identification
of Pratt by the victim's spouse.

Amnesty's interest in this case stems from Pratt's former
involvement with the Black Panther Party. He served as Deputy
Defense Minister and one of six members of the Panther National
Committee. He was convicted of conspiracy and possession of
illegal weapons following a four-hour shoot-out between Los
Angeles police and Black Panthers at Panther headquarters in
December of 1969. While serving his term, Pratt was charged
and convicted of the murder and robbery which had occurred four
years earlier. Amnesty has raised questions about the accuracy
of the identification made by the victim's spouse.

The Civil Rights Division of the Justice Department
reported that it has no record or knowledge of the case.
Appeals to the California Supreme Court in 1973 were unsuccess-
ful. Pratt has not appealed his case to the federal courts.

Margaret Ryan, attorney for Pratt, informed the Commission
that a petition for habeas corpus or a motion for a new trial
will be filed based on newly discovered evidence and/or evidence
that was wrongfully withheld from Pratt by the prosecution.
Pratt maintains that FBI surveillance files withheld from him
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at the time of his trial could document his presence at Black
Panther meetings in Oakland, California, during the time of
the Santa Monica murder.

-- Russell Means, National Director of the American Indian
Movement, was paroled on July 27, 1979. He began serving a
four-year sentence in November of 1977 for "rioting to obstruct
justice." The statute under which he was convicted was repealed
one year later but was not effective retroactively.

Amnesty International did not give the Commission their
specific reasons for considering this case. Means has gained
national and international attention because of his leadership
in the American Indian Movement (AIM) and the 1973 seige of
Wounded Knee, South Dakota. The charges against him for his
participation in the seige were dismissed on September 16, 1974,
in large part because of inadequate handling of the case by
the prosecution. United States v. Means, 383 F.Supp. 389 (W.D.
So.Dak. 1974). HIis recent conviction stermed from a riot which
occurred during the Wounded Knee trials.

When queried about possible civil rights violations in
this case, including allegations that Means was threatened by
guards while in prison, the Justice Department informed the
Commission: "The latest incident was an assault on Means by
another inmate, which we have no authority to prosecute. No
evidence has been brought to our attention indicating inaction
by local authorities.... Russell Means was imprisoned in July
of 1978 after having exhausted all legal remedies." He served
one year of his four year term and was involved in a work
release program from November of 1978 until his release.

-- Richard Mohawk and Paul Skyhorse were acquitted of
murder charges by a California court on May 25, 1978. Amnesty
was involved in this case as a result of claims that these men
were prosecuted because of their membership in the Amer ican
Indian Movement (AIM) and were mistreated and denied adequate
medical assistance by Ventura County officials while awaiting
trial. Amnesty dropped the case as soon as Skyhorse and Mohawk
were acquitted, but others continued to point out the fact that
the defendants spent more time in pre-trial detention than any
accused in California's history. The Civil Rights Division
of the Justice Department informed the Commission that no
complaints were ever brought to its attention by the defendants
or their attorneys. However, the Indian Rights Section of this
Division did respond to letters from persons and organizations
supporting the defendants' cause.

The Commission learned that during the time Skyhorse and
Mohawk were incarcerated, the Constitutional Rights Section
of the Los Angeles Office of the State Attorney General was
conducting an independent investigation of general abuses in
the administration of justice in Ventura County. The defendants
were transferred to Los Angeles County jail when a change of
venue motion was granted by the court. When asked about the
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length of time Skyhorse and Mohawk spent in pre-trial detention,
a Ventura County Assistant Attorney General explained that the
defendants had caused the delay: "In California, defendants

have an absolute right to be tried within 60 days or have the
charges against them dismissed. The trial date was postponed
approximately five times and on each occasion the defendants

had asked for a continuance, a?g on each occasion the prosecu-
tion opposed the continuance."

-- Leonard Peltier, a member of the American Indian Move-
ment, was serving two consecutive life sentences for the murder
of two FBI agents at Pine Ridge Indian Reservation in South
Dakota prior to his escape from federal prison on July 21,
1979. Peltier has been listed by Amnesty's New York Office
as a possible prisoner of conscience.

The only allegation of miscarriage of justice brought to
the Commission's attention involves the FBI's misuse of
affidavits in securing Peltier's extradition from Canada. The
Eighth Circuit Court of Appeals addressed this issue and con-
cluded: "Peltier does not claim that he was extradited solely
on the basis of Myrtle Poor Bear's affidavits or that the other
evidence presented to the Canadian tribunal was insufficient
to warrant extradition. It is clear from a review of the trial
transcript that other substantial evidence of Peltier's
involvement in the murders was presented in the extradition
hearings...." United States v. Peltier, 585 F.2d 314 (8th Cir.
1978). A
Peltier was convicted by a jury in the United States
District Court of South Dakota on June 25, 1975, for the murders
and in 1978 appealed this conviction to the Eighth Circuit Court
of Appeals. As indicated above, the court affirmed his convic-
tion on September 14, 1978, and denied a'motion for rehearing
on October 27, 1978 The United States Supreme Court denied
Peltier's petition for review of his case on March 5, 1979.

-~ Dennis Banks, also a leader in the American Indian Move-
ment, is free in California today. Amnesty dropped investiga-
tion of the case in 1976 when Banks fled to California while
released on bail. The Supreme Court of California held in March
of 1978 that Governor Edmund G. Brown's refusal to extradite
Banks to South Dakota was Constitutional. South Dakota v.
Brown, 20 Cal.3d 765, 576 P.2d 473 (1978). “Banks was convicted
in South Dakota courts in 1975 on arson, riot and assault
charges stemming from a 1973 incident in Custer, South Dakota.

In its International Report: 1975-1976, Amnesty suggested
that Banks had been prosecuted because of his involvement in
AIM. Charges against Banks brought by the State of Oregon were

14. Correspondence dated September 13, 1977, between Congressman
Robert Lagomarsino (R.-Calif.) and Assistant Attorney
General Michael Bradbury.
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dismissed before trial by the federal judge hearing the case.
The only other prosecution of which the Commission is aware
resul ted from Banks' participation in the seige of Wounded Knee,
South Dakota. The federal district judge hearing the case
against Banks and Russell Means dismissed the charges because
of mishandling of the prosecution by the government attorneys.
United States v. Means, 383 F.Supp. 389 (W.D.So.Dak. 1974).

Allegations from Other CSCE States

Cases of alleged political prisoners raised by other CSCE
states during and after the Belgrade review meeting include:
Johnny Harris, Delbert Tibbs, Assata Shakur (also known as
Jjoanne Chesimard) and George Merritt. Most of these individuals
are in the process of appealing their convictions. It should
be noted that these allegations have generally gone little
beyond naming the individual. They have lacked the specificity
of charges made by Amnesty International. Despite the hazy
nature of some of the allegations, the Commission has been able
to determine the following facts:

-- Johnny Harris has been sentenced to death for murdering
a prison guard while serving a life sentence. Soviet critics
have contended that he is a political victim of U.S. racism.
In keeping with the organization's blanket condemnation of
capital punishment, Amnesty regards Harris as a victim of what
it has defined as cruel and unusual punishment -- not as a
political prisoner of conscience. The date of execution has
not been set because of numerous appeals pending before state
and federal courts.

Harris was sentented to five consecutive life sentences
in 1971 after pleading guilty to one count of rape and four
counts of robbery. The attorney now handling his case contends
that Harris was persuaded to plead guilty to these charges by
incompetent counsel. These allegations of malpractice by the
trial attorney are being litigated in the 10th Judicial Circuit
in Jefferson County, Alabama.

The Alabama Supreme Court affirmed Harris' conviction
and sentence in 1977. In March of 1978 and February of 1979,
Harris filed petitions in the 28th Jjudicial Circuit in Baldwin
County which allege that he was denied his right to a fair
trial because members of the juries which indicted and convicted
him were unconstitutionally selected and because the outcome
of his trial was influenced by prejudicial pre-trial publicity.
The petitions also allege that the prosecution unconstitu-
tionally withheld evidence favorable to Harris' defense, that
prison officials suppressed testimony of a witness which would
have exculpated Harris and that Harris was unconstitutionally
denied effective assistance of counsel during the murder trial.
Finally, they challenge the death sentence on grounds that "its
application is based upon a pattern and practice of invidious
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discrimination based on race and sex." These appeals are still
pending before the court. Should the petitions be denied by
the Alabama Circuit Court, numerous avenues of appeal remain
open to Harris.

The Civil Rights Division of the Justice Department reports
that it has "...already reviewed allegations that there was
a state-engineered conspiracy to use perjured testimony against
Harris." Its attorneys examined "the transcript of the state
murder trial of Johnny Harris in 1975, transcripts of other
individuals prosecuted for participation in the Atmore uprising
of January of 1974," Justice Department records concerning the
death of one of Harris' co-inmates during that riot, and a
recent affidavit of another co-inmate concerning Harris'
culpability in the murder of the prison guard. They did not
find any basis for a criminal civil rights investigation but
have stated: "If additional information is provided to us
indicating that there is in fact a basis for further
investigation, we will revisit the matter and initiate
appropriate action."

-- Delbert Tibbs is out of prison on bail while awaiting
a second decision on his case by the Florida Supreme Court.
He was convicted of rape and murder charges in 1974 and was
sentenced to death one year later. The Florida Supreme Court
ruled in 1977 that Tibbs should be either released or retried
because the evidence used to convict him was not sufficient.
In July of 1978, a Florida Circuit Court Judge dismissed the
charges against Tibbs in light of constitutional protections
against double jeopardy -- that is, placing a person in-jeopardy
of conviction twice for the same offense. The Second District
Court of Appeals reversed this ruling based on a different
interpretation of this constitutional protection and directed
a new trial. As noted above, Tibbs is in the process of
appealing this last decision to the Florida Supreme Court.

-- Assata Shakur. is serving a life sentence for the first
degree murder of a New Jersey State trooper. She has received
special attention in the press of Eastern CSCE countries because
of her former activities in the Black Liberation Army. Her
participation in the shoot-out on the New Jersey Turnpike is
not disputed. Unsubstantiated allegations have been made, how-
ever, that Shakur is a victim of a nationwide governmental plot
to persecute black activists. While Shakur was arrested and
charged with robbery on three occasions from 1973 to 1977, she
was acquitted by the courts each time. She is currently appeal-
ing her murder conviction on a number of grounds including
errors in the jury selection process and in the trial court's
denial of a change of venue motion. These alleged errors
resulted from prejudicial pre-trial and during-trial publicity.
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-- George Merritt was convicted in October of 1967 of the
murder of a Plainfield, New Jersey, police officer. In 1972
Merritt's conviction was reversed and a new trial was ordered
by the New Jersey Supreme Court on several grounds, one of which
was that instructions to the jury on conspiracy charges were
misleading. State v. Merritt, 61 N.J. 377, 294 A.2d 609 (1972).
A second trial was held in 1974 and Merritt was again found
guilty of first degree murder and sentenced to life
imprisonment. On appeal, this second conviction was reversed
and a new trial was ordered once again. In September of 1977,
Merritt was tried by a jury for the third time and was again
convicted and sentenced to life imprisonment. This third
conviction was upheld by the New Jersey Appellate Division on
March 13, 1979. The New Jersey Supreme Court denied a peti-
tion for review of the case on May 30, 1979.

Merritt has served 10 years of his life sentence and will
be eligible to be considered for parole in 1983 or 1984.

General allegations have been made that Merritt is a political
prisoner whose appeals for clemency are being ignored by the
Federal Government and by the Governor of New Jersey, Brendan
Byrne.

Governor Byrne denied Merritt's petition for executive
clemency in January of 1979 because the issues Merritt was rais-
ing had not been resolved by the courts. He indicated at that
time, however, that if the court's opinion raised additional
issues, he would then waive the two-year period usually required
before filing a second petition for executive clemency. As
of July of 1979, Merritt has not filed a second petition.

Role of the Justice Department

After reviewing the comprehensive examination of the
Wilmington Ten case by the Justice Department, the Conmission
is concerned that similar investigations have not been initiated
in other cases where the possibility exists that individuals
may have been convicted of a crime because of their political
beliefs. The Commission requested information on 16 other
alleged political prisoner cases from the Civil Rights Division
of the Justice Department. Apparently, in no other instance
has the Department taken such extensive action. In very few
of the cases had a criminal civil rights investigation been
initiated, nor did any of those that were conducted lead to
any legal action. Furthermore, the Civil Rights Division had
no file on or knowledge of many of the cases.

In responding to these points, the Department stated that
most of the cases submitted did not involve criminal civil
rights matters under its jurisdiction. The Department explained
that "our investigation of some of these cases has been very
limited due to the narrow scope of our jurisdiction to prosecute
violations of civil rights in which the perpetrator is acting
under color of law or as part of a conspiracy to deprive a
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citizen of his or her rights. There may well be, therefore,
human rights violations over which we have no jurisdiction and
also very little information."

No other federal agency, including the U.S. Civil Rights
Commission, appears to have legal responsibility or authority
to investigate claims that individuals' Constitutional or statu-
tory rights have been violated in the course of state or federal
proceedings. As the Civil Rights Division's activity in the
Wilmington Ten case demonstrates, proof of willful misconduct
by state or federal officials is not required for the Justice
Department to enter a case.

Justice Department officials have been careful to downplay
the significance of the amicus curiae role adopted in the
Wilmington Ten case. They say that prior Department involvement
enabled it to demonstrate a direct "federal interest" and thus
appeal on the defendant's behalf as a friend of the court.

In testimony before the Commission, Deputy Assistant Attorney
General John Huerta stated: "In most state criminal proceedings
...the Department has no authority to investigate or otherwise
become involved in circumstances surrounding the prosecution.”
In these circumstances, given the need to examine more cases of
possible civil rights violations, it appears that the Justice
Department requires expansion of its investigative authority
for cases which do not fall clearly within existing statutory
guidelines.

It is possible that the Civil Rights Division's initial
comparison of U.S. civil rights statutes with international laws
may enable the Department to formulate a set of principles or
guidelines under which possible violations of binding interna-
tional standards would constitute a federal interest. Estab-
lishing such an interest may enable the Department to enter
certain cases as an amicus curiae. The successful development
of this concept would not only permit the Justice Department
to take a more effective role in safeguarding human rights
domestically but also would improve American awareness of and
compliance with the Helsinki Final Act and other international
agreements.

In light of U.S. commitments under the Final Act and other
international agreements, the Commission feels the Justice
Department does not devote sufficient resources to the task of
monitoring possible human rights violations. The assignment of a
team of lawyers to assess human rights complaints received from
domestic and international sources and to arrange FBI investiga-
tions of these matters where appropriate would be a possible
solution to this problem within present statutory guidelines.

As stated in the introduction to this section, initial efforts
by the Justice Department to establish a mechanism to handle
alleged violations seem promising. However, additional informa-

71



tion is needed to determine whether sufficient grounds exist
to warrant federal involvement in these cases and to decide
what types of federal action would be most effective.

Action by Other Groups

Private civil rights organizations within the U.S. can
take a more assertive and constructive role by publicly and
officially raising the cases of individuals whom they feel have
been deprived of their rights under the Helsinki Final Act.
Complaints of human rights violations can be submitted directly
to the Civil Rights Division of the Justice Department for
investigation. As suggested in the introduction to this
section, the U.S. Commission on Civil Rights is becoming more
involved in monitoring individual human rights cases. Al though
the Civil Rights Commission does not have the authority to
resolve individual human rights complaints, it could be particu-
larly effective in bringing cases of possible violations to
the attention of the Justice Department, which does have the
power to enforce the law.

Conclusion

It is appropriate in fulfilling our statutory mandate to
monitor the compliance of all signatory states with the Final
Act that the Commission look into specific cases and allegations
regarding the United States' own performance. The Commission
has therefore examined, to the extent possible within its
limited means, allegations made by certain other CSCE states
and other critics that the Wilmington Ten and others convicted
of criminal activity are "political prisoners." We cannot state
conclusively that there have not been varying degrees of racial
discrimination or localized political motivation in accusing,
arresting and prosecuting certain of these individuals or in
meting out unusually harsh sentences. In the case of the
Wilmington Ten, while criminal conduct did occur, there is at
least a very strong possibility, supported by the action of
the Justice Department, that Reverend Chavis and his co-defen-
dants were convicted on evidence insufficient to establish their
participation in the criminal activity. However, there is no
evidence to indicate that the Federal Government, which bears
primary responsibility for U.S. compliance with the Helsinki
accords, has ever initiated or condoned such actions.

In any event, it is clear that in every case researched
by the Commission, the defendants have been afforded full use
of the protections and appellate opportunities of the American
judicial system. It is evident from our review of the cases
raised by Amnesty and other CSCE states that accused persons
have full access to substantive and procedural safeguards and
to legal counsel. In all cases, they are afforded numerous
appeals by both state and federal courts. Several persons were
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acquitted by juries; others had charges against them dismissed
because a judge felt evidence submitted by the prosecution was
inadequate. In still other cases, prisoners have successfully
petitioned the executive branch of the state and/or federal
government for clemency or pardon. The Wilmington Ten and the
Charlotte Three are among the more widely publicized individuals
who received early paroles as a result of their petitions.

In addition to governmental protections of fundamental
rights, private civil rights organizations, international groups
such as Amnesty International, and the American press have been
extensively involved on behalf of many alleged political
prisoners. The interest of these groups and other safeguards
including the right of hearing and appeal does not guarantee
that there have not been and never will be cases of political
prisoners in the U.S.. However, it does ensure that victims
of injustice can find remedy and that such cases will not be
buried and forgotten.

The Commission is aware that most of these alleged
political prisoners are members of minority groups which are
on the lower end of the U.S. economic ladder. Countless studies
of American social patterns reveal the problems still faced by
blacks, Indians, Hispanics and other minority groups. While the
United States continues to®take extraordinary steps to increase
respect for and protection of the rights of these minorities
in accordance with Principle VII, there are pressures for even
more rapid social and economic changes. Many of the individual
prisoners whose cases have been publicized by Amnesty and by
other CSCE states have been frustrated by what they regard as
inadequate responses to these pressures. In all of these cases,
juries of peers and numerous courts reviewing the evidence have
concluded that the individual charged translated his or her
frustration into criminal conduct. Civil and political activism
and promotion of social change is fostered by the American
system of government. However, criminal violence and depriva-
tion of the rights of others in order to achieve change, however
desirable, cannot be condoned.

In light of the study conducted thus far into the cases of
alleged political prisoners, the Commission felt the Justice
Department should establish a more effective mechanism to review
cases brought to its attention by the CSCE Commission, the State
Department, Amnesty International, reputable private groups
or other CSCE signatory states. Such a mechanism might include
the establishment of a special unit within the Civil Rights
Division to investigate and respond to cases raised as possible
violations of the Helsinki Final Act or other international
agreements. The efforts to establish this mechanism should be
closely coordinated with those of the Civil Rights Commission.
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The Commission believes the Justice Department should
examine its present authority and, if necessary, seek legisla-
tive action which would expand its jurisdiction in civil rights
investigations. Such legislation might include expansion of
the Department's role as amicus curiae, that is, one who, though
not party to a lawsuit, assists the court in deciding the case.

Furthermore, in light of the issues raised by Amnesty
International concerning the cases against David Rice and
Richard Poindexter, the Commission encourages current efforts
in Congress to define more clearly the areas in which federal
courts must grant habeas corpus relief.

Finally, the Commission feels the Justice Department
should consider reallocating its resources in order to be able
to investigate cases such as those clearly controversial ones
"adopted" by Amnesty International. These cases should be
examined with the same vigor and conmitment evident in the case
of the Wilmington Ten.

PERSONS [N CONF INEMENT

The obligation of CSCE states regarding persons in deten-
tion -- either in prison or in mental institutions -- 1is
included in Principle VII of the Helsinki Final Act as it refers
to the Universal Declaration of Human Rights. The rights of
persons in detention are also encompassed in other
provisions of Principle VII relating to human rights and
fundamental freedoms.

The prison system and mental institutions in the United
States present a number of serious problems which affect U.S.
obligations under the CSCE Final Act. According to observers
in other CSCE states and informed U.S. critics, the major
problems include severely overcrowded institutions, inadequate
programs for inmates and insufficient numbers of community-based
programs. These charges, as well as other aspects of
institutional care, will be discussed in this section.

Most observers agree that improvement is needed in both
the prison system and mental institutions. There is also
agreement that efforts are being exerted on the federal, state
and local levels to bring about improvement and that progress,
particularly in the area of individual rights, is being made.
At the same time, it seems fair to say that there is some
disagreement on the best means to resolve remaining problems.

The U.S. is trying to achieve greater respect for the
rights of all persons, including those confined in penal and
mental institutions. At the same time, further efforts are
needed if the U.S. is to remain faithful to 'its CSCE
commi tments.
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Prisons

A wide range of domestic groups, as well as foreign
observers, have called for prison reforms in the United States.
These critics say that a variety of serious problems undermine
the effectiveness of U.S. penal institutions and, in certain
instances, deprive inmates of their rights. The major problems
most commonly cited are: overcrowding, antiquated facilities,
inadequate educational and training programs, insufficient
administrative personnel, incidents of brutality, racial
discrimination and inadequate attention to the needs of female
and juvenile offenders.

Overcrowded Conditions

Overcrowding in prison facilities is a recognized problem
in both state and federal prison systems. In 1977, a survey
conducted in 30 states revealed that 155,078 inmates were incar-
cerated in cell-space designed for 150,089. According to the
Federal Bureau of Prisons, at the end of Fiscal Year 1978 there
were 27,675 people living in facilities designed for 22,817.
These overcrowded conditions meant that two inmates often lived
in single cells, or that prisoners had to live in temporary
space which was originally designated for recreational or other
purposes.

Alleviation of overcrowded facilities is a complex
problem. One solution is to build more prisons. Since 1975,
the Federal Bureau of Prisons has opened a number of new prisons
and short-term detention centers. Today, there are 38 prisons,
penitentiaries, prison camps and temporary detention facilities
in the Federal Bureau of Prisons.

Another method of dealing with the problem of overcrowding
is through increased reliance on community-based programs.
Such an approach is favored by advocates of more fundamental
reform in the U.S. prison system. The Federal Bureau of Prisons
has increasingly turned to such community-based programs as
probation, parole, furloughs, work and study release, drug
aftercare programs and community treatment centers.

The Federal Bureau of Prisons' increased reliance on
community facilities as a remedy to overcrowding has resulted
in a considerable reduction in the population of federal
prisons. For example, between 1977 and 1978, the proportion
of all offenders discharged from prisons to federal and contract
community centers rose from 39 to 46 percent. During the same
period, the number of inmates participating in such federal
programs increased from 7,500 to 10,000. 1In fact, of the 96,000
current federal offenders, only 30 percent are in federal insti-
tutions, while 70 percent are in community programs such as
probation or parole. The Federal Bureau of Prisons has also
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liberalized its furlough program. In 1975, 19,810 inmates were
given furloughs; while in 1978, 24,500 inmates were granted
furloughs to spend time with their families for study and for
other purposes.

By the end of 1978, the number of Federal Bureau of
Prisons' contracts with halfway houses operated by state, local
or private agencies had increased from 350 to #4#25. In addition,
the Federal Bureau of Prisons runs nine community treatment
centers, also known as halfway houses. These centers provide
extensive services for certain offenders during the latter
months of their terms. They are also used by people serving
short sentences, for unsentenced offenders in the Pre-Trial
Services Program and for others under community supervision.

The personnel at these halfway houses assist people in building
ties with the community, getting jobs, advancing their education
and dealing with personal problems. Indeed, from 1975 to 1978,
the number of inmates involved in federal community treatment
centers and halfway houses rose from 2,750 to about 10,000.

Racial Discrimination

It is not surprising that prisons mirror larger socio-
economic problems of U.S. society. According to the Law
Enforcement Assistance Administration (LEAA), there is a dispro-
portionate number of blacks in the U.S. prison system. The
most recent survey, conducted in 1974, estimates that of a total
of 191,400 people in state correctional facilities, whites con-
stituted a bare majority of 51 percent; blacks, although they
are only 11 percent of the population at large, represented
47 percent of the prison population. Other racial groups,
mainly American Indians and Orientals, accounted for two percent
of the prison population.

A survey conducted by LEAA in 1972 revealed that bail had
been denied to about one-fourth of all inmates awaiting trial
and that bail status was in close relation to the severity of
the alleged crime. For example, 54.8 percent of all bail
refusals were in cases of charges of murder and kidnapping.
Thus, it seems that denial of bail is more closely related to
the severity of the alleged crime than to considerations of
race.

Recent cases brought by the American Civil Liberties Union
(ACLU) National Prison Project against various Louisania Parish
jails -- in which the Civil Rights Division of the U.S. Justice
Department acted as plaintiff-intervenor -- also charged racial
discrimination in inmate housing. Consent decrees were handed
down pertaining to the operation of six of these Parish jails,
and local officials have agreed to cease the discriminatory
practice.
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Service and Rehabilitation Programs

In 1978, $15,289,000 was allocated by the federal prison
system for education, training and leisure activity programs
for inmates. Staffed by 500 personnel in 38 institutions and
other offices of the Federal Bureau of Prisons, these programs
helped inmates acquire marketable skills and develop ways of
coping with readjustment problems. For example, during 1977,
there were 64,618 prisoners enrolled in federal programs for
education and vocational training. Only 21 percent of these
enrollments were terminated without completion. In 1977, 224
inmates received college degrees.

Vocational and occupational training and apprenticeship
programs are also organized by the Federal Bureau of Prisons.
At present, there are 116 programs in 41 different trades in
18 institutions. In addition, various leisure activities are
available to inmates at federal prisons.

In 1977, the Federal Bureau of Prisons set up 1l new
Federal Prison Industries to provide employment opportunities
and income for more inmates. In 1978, Federal Prison Industries
had 75 industrial operations in 35 institutions and emplioyed
an average of 6,700 inmates (compared to 6,094 in 1977).
Increased sales to other government agencies during the fiscal
year amounted to approximately $94,700,000; inmate wages
increased to $7,300,000; and payment to other inmates for
mer itorious services amounted to nearly $2,500,000 (compared
to $1,992,359 in 1977).

Other programs of the Federal Bureau of Prisons include
religious services in which outside clergy, working under
contract and assisted by 3,600 community volunteers, provide
a variety of religious services.

In 1977, after a six-month trial period, the Federal Bureau
of Prisons issued a new media policy which permits reporters
to interview any inmate in custody, if the inmate agrees. In
addition, under the Freedom of Information Act, prisoners are
entitled to inspect portions of their record files. Under the
Privacy Act of 1974, inmates are protected against unauthorized
disclosure of private information about their lives.

In another move to facilitate contacts between prisoners

and the outside world, the Federal Bureau of Prisoners adopted

a policy that inmates can send postage-free letters to members
of the press, Congress and the courts. Such letters cannot be
opened by the prison administration. However, Director of the
Federal Bureau of Prisons Norman Carlson has proposed an economy
cutback in this program. He has proposed that the franking
privilege be restricted to five first-class stamps per month and
free stamps be provided for prisoners who are indigent. Accord-
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ing to Carlson, most prisoners in the federal prison system earn
about $1,100 a year and can afford to buy their own stamps.

In 1975, the Federal Bureau of Prisons implemented an
Administrative Remedies Procedure as a way of helping inmates
raise complaints or issues for administrative review. The
Bureau set up a review procedure under which complaints are
first examined by the local administrator. The cases are then
appealed to the regional office and they are finally sent to
the Washington office of the General Counsel of the Federal
Bureau of Prisons. From 1975 to 1978, the number of inmates
that used this procedure increased from 20 percent to 58 per-
cent. The most frequently raised issues were disciplinary
actions, changes in program or work assignments and requests
for transfer. Action by the National Prison Project has
resulted in requiring the Federal Bureau of Prisons to prepare
and make public an index of the final dispositions of all the
administrative grievance complaints.

An Office of Professional Responsibility was set up in
September of 1977 to monitor boards of inquiry and other inves-
tigations in the Bureau. In February of 1979, an Office of
Inspections was created to develop and conduct an inspection
program so that the federal prison system complied with legal
and regulatory requirements.

Admittedly, the preceding programs have not all been
unqualified successes. For example, a 1979 study by the General
Accounting Office found that prison programs aimed at educating
and training inmates for jobs after their release had serious
deficiencies. Nevertheless, serious efforts are being made

to overcome these problems.
Health Care

The quality of inmate medical care has been criticized.
Most prisons have difficulty hiring doctors, primarily because
of difficult working conditions and because many prisons are
located in remote, rural areas where few doctors want to prac-
tice. As a result, prisons often have to hire less qualified
physicians. In addition, many prison doctors do not completely
fulfill their contractual obligations to the prisons. To deal
with such problems, the National Health Service Corps will,
in 1980, place 100 qualified doctors in city and county jails
and in state penitentiaries where there is a shortage of medical
personnel. The Corps will choose the prison physicians from
among the recipients of medical school scholarships offered in
return for a commitment to serve in areas where there are not
enough doctors.

The level of health care facilities in the federal prison
system is considered to be fairly good. Each prison has an
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infirmary, six prisons have accredited hospitals; and prisons
can use local hospital facilities when necessary.

On the other hand, recent cases reveal severe shortcomings
in the level of medical care available to inmates in state
prisons., In 1978, the National Prison Project brought a class
action suit against the governor of Tennessee on behalf of the
prisoners in the Tennessee state system. The court agreed that
the prisoners' Constitutional rights had been violated and that
they were legally entitled to better medical care. In 1977,
the Michigan state prison system was faced with 25 million
dollars in pending malpractice suits filed by state prisoners.
As a result, Michigan increased its expenditures for prison
health care from 3.5 million dollars to 15.6 million dollars;
began plans to construct a seven million dollar infirmary to
replace a facility which the court had ordered closed; and began
to recruit medical personnel for what has now become an
excellent prison medical care system.

The American Medical Association (AMA) -- working closely
with the head of the Michigan health care unit -- has developed
national standards for jail health care programs. The AMA has

used these standards to evaluate and accredit jail programs
thoughout the country and is encouraging medical schools to
become active in medical programs at jails seeking AMA accredi-
tation. Students from medical colleges in Ohio, Washington,
Virginia and New Mexico now participate in prison health care
programs. The American Public Health Association has issued
prison health standards requiring that the level of medical
care be comparable to that of the community at large.

A recent award of $518,000 in damages to Henry Tucker,
an inmate in a Virginia state prison who was paralyzed after
incompetent medical care, shows the possible results of litiga-
tion on behalf of prisoners. Awarded the largest amount ever
paid to a prisoner for mistreatment in a U.S. prison, Tucker was
paroled a few months ago after serving 12 years of a 40-year
sentence for breaking and entering. His paralysis resul ted
from improper diagnosis and treatment.

Legal action has also been initiated to improve prison
medical care. One important case is that of Ruiz v. Estelle, a
class action suit currently in the courts against the Texas De-
partment of Corrections. This case, in which the Civil Rights
Division of the U.S. Department of Justice is acting as plain-
tiff-intervenor, is on behalf of 25,000 prisoners in Texas
institutions who charge, among other things, that the Texas
Department of Corrections has failed to provide adequate medical
care. The anticipated outcome of this trial, according to the
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U.S. Civil Rights Conmission, is that there will be a comprehen-
sive court order requiring the defendants to improve the quality
and quantity of medical care provided to inmates and to make
other necessary changes.

Cases such as these have led the way to a new formulation
of prisoners' health care rights. Federal courts have estab-
lished that prisoners have a right to a regular health care
program conducted by trained medical personnel that include
regular medical examinations and tests, regular acccess to
medical treatment and the services of outside medical services
when needed. The courts have also restricted prison guards
from denying prescribed drugs to prisoners. This framework
of medical rights -- similar to the standards set up by the
American Medical Association (AMA) -- has led to an increase
in the number of legal actions from prisoners.

A 1975 AMA survey of the medical services in 30 jails
revealed that less than one-half of these facilities provided
a regular sick call, and only 10 percent screened newly admitted
prisoners for communicable diseases. The Law Enforcement Assis-
tance Administration (LEAA) has allocated millions of dollars
to hire medical staff in jails, while some local authorities
have increased their budgets for prison medical care. There
is obviously still room for further improvement, although recent
cases brought by prisoners charging inadequate medical care
have brought about some needed reforms.

Medical Experimentation

The U.S. prison system has also been under attack for in-
mate participation in programs for testing new medicines. The
Federal Bureau of Prisons had one program of medical testing
on inmates that was terminated in 1976. This program studied
the effect of buprenophine (a morphine-like substance) on 28
former addict inmate volunteers at the Addiction Research Center
at the federal prison in Lexington, Kentucky. Before inmates
could participate in this program, they were asked to sign a
"Consent to Experimental Procedure or Treatment" form. After
joining, inmates were free to withdraw at any time. During
the entire duration of the program, all inmates were checked
medically and monitored for their reactions. The Federal Bureau
of Prisons issued a directive on June 10, 1977, halting all
inmate participation in medical experimentation and pharmaceu-
tical testing in any institution under its jurisdiction.

The Federal Bureau of Prisons also maintains a mental
health unit at the Federal Correctional Institution at Butner,
North Carolina, which provides psychiatric and therapeutic pro-
grams for inmates who are suicidal, are overtly psychotic or
have severe behavioral disorders. Medical programs are provided
by a physician and physician assistants; dentists and dental
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assistants. The mental health staff includes five part-time
psychiatrists, six psychiatric nurses and an occupational thera-
pist. No medical experimentation is conducted on prisoners at
the Butner prison. There is no factual basis for charges that
prisoners at Butner are subjected to unethical medical practice.

American society has long been concerned about the possi-
bility of the abuse of ethical standards when prisoners are
the subjects of medical and drug experimentation. Thus, in
1962, the Food and Drug Administration set up guidelines nrovid-
ing safeguards for those on whom new drugs are tested. These
regulations require, in general, that before using new drugs,
the doctor must first obtain the consent of those involved or
their representative. These guidelines were strengthened when
the National Research Act was signed into law on July 12, 1974,
setting up the National Commission for the Protection of Human
Subjects of Biomedical and Behavioral Research. One of the
mandates of the Commission is to develop ethical guidelines
for the conduct of research involving human beings. The Conmis-
sion has issued reports with recommendations for the protection
of prisoners and mental patients who are involved in medical
research. These recommendations were directed to Congress and
HEW which issued rules providing for the protection of prisoners
involved in research as subjects. These rules apply to research
activities conducted or supported by HEW. The rules provide,
in part:

"(a) Biomedical or behavioral research conducted or
supported by HEW may involve prisoners as subjects
only if: (1) the institution responsible for the con-
duct of the research has certified to the Secretary
that the Institutional Review Board has approved the
research; and (2) in the judgment of the Secretary
the proposed research involves solely the following:
study of the possible causes, effects, and processes
of incarceration, provided that the study presents
minimal or no risk and no more than inconvenience

to the subjects; study of prisons as institutional
structures or of prisoners as incarcerated persons,
provided that the study presents minimal or no risk
and no more than inconvenience to the subjects; or
research or practices, both innovative and accepted,
which have the intent and reasonable probability of
improving the health and well-being of the subject.

"(b) Except as provided in paragraph (a), biomedical
or behavioral research conducted or supported by HEW
shall not involve prisoners as subjects."

Medical experimentation on inmates in state prisons, how-

ever, is still an active issue. A recent case brought by the
American Civil Liberties Union's (ACLU) National Prison Project
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challenged the use of Maryland state prisoners in non-
therapeutic medical experiments conducted by the University

of Maryland School of Medicine. Official explanations that
inmate participation in the vaccine-testing programs was volun-
tary were disproven. The case was won by the prisoners and

the program has since been discontinued. Judicial action con-
cerning the awarding of damages to inmates who had participated
in this program is now under consideration.

At present, only seven U.S. states conduct medical research
on prison inmates and eight states, in addition to the Federal
Government, ban the use of inmates in medical experimentation.

Prison Violence

Instances of violence among inmates, and between guards and
prisoners occur throughout the prison system. However, there
is increas