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ABOUT THE ORGANIZATION (OSCE)

The Conference on Security and Cooperation in Europe, also known as the Helsinki process, traces
its origin to the signing of the Helsinki Final Act in Finland on August 1, 1975, by the leaders of 33
European countries, the United States and Canada. Since then, its membership has expanded to 55,
reflecting the breakup of the Soviet Union, Czechoslovakia, and Yugoslavia. (The Federal Republic of
Yugoslavia, Serbia and Montenegro, has been suspended since 1992, leaving the number of countries
fully participating at 54.) As of January 1, 1995, the formal name of the Helsinki process was changed to
the Organization for Security and Cooperation in Europe (OSCE).

The OSCE is engaged in standard setting in fields including military security, economic and envi-
ronmental cooperation, and human rights and humanitarian concerns. In addition, it undertakes a variety
of preventive diplomacy initiatives designed to prevent, manage and resolve conflict within and among
the participating States.

The OSCE has its main office in Vienna, Austria, where weekly meetings of permanent represen-
tatives are held. In addition, specialized seminars and meetings are convened in various locations and
periodic consultations among Senior Officials, Ministers and Heads of State or Government are held.

ABOUT THE COMMISSION (CSCE)

The Commission on Security and Cooperation in Europe (CSCE), also known as the Helsinki
Commission, is a U.S. Government agency created in 1976 to monitor and encourage compliance with
the agreements of the OSCE.

The Commission consists of nine members from the U.S. House of Representatives, nine members
from the U.S. Senate, and one member each from the Departments of State, Defense and Commerce.
The positions of Chair and Co-Chair are shared by the House and Senate and rotate every two years,
when a new Congress convenes. A professional staff assists the Commissioners in their work.

To fulfill its mandate, the Commission gathers and disseminates information on Helsinki-related
topics both to the U.S. Congress and the public by convening hearings, issuing reports reflecting the
views of the Commission and/or its staff, and providing information about the activities of the Helsinki
process and events in OSCE participating States.

At the same time, the Commission contributes its views to the general formulation of U.S. policy
on the OSCE and takes part in its execution, including through Member and staff participation on U.S.
Delegations to OSCE meetings as well as on certain OSCE bodies. Members of the Commission have
regular contact with parliamentarians, government officials, representatives of non-governmental orga-
nizations, and private individuals from OSCE participating States.

i



RELIGIOUS LIBERTY: THE LEGAL FRAMEWORK IN
SELECTED OSCE COUNTRIES

CONTENTS

INTRODUCGCTION ..ot

REGARDING THE STUDY ..ot

SELECTED RELIGIOUS FREEDOM COMMITMENTS MADE BY EACH OF THE
PARTICIPATING STATES OF THE ORGANIZATION FOR SECURITY

AND COOPERATION IN EUROPE (OSCE) .......coiiiiiiiiiiiii i

AUSTRIA L e
ADSETACE ...
INErOAUCHION ....oiiiiii e
L Legal and Constitutional Background ...
II.  Constitutional Provisions Relevant to Freedom of Religion or Belief....................... 11
I, International COMMIEMENTS ...........ccooiiiiiiiiiiiii oo 12
IV.  Laws on Freedom of Religion ................c.cooooiiiiiiiiii e, 14
V.  Laws Affecting the Operation of Religious Organizations ....................................... 14
VI.  Official or Quasi-Official Government Entities Responsible for Religious Issues .... 20
VIL  Important ISSUES ........c..oooiiiiiiii i 22
BiblOGraphy ... 23

FRANC E ..o 24
ADSETACE ... 24
INErOAUCHION ..o 24
L Legal and Constitutional background ....................ccooooiiiiiiii 25
II.  Constitutional Provisions Relevant to Freedom of Religion or Belief ...................... 29
II.  International COMMITMENLS ...........ooiiiiiiiiiiiiii e 29
IV. Laws on Freedom of Religion ...................c..ooooiiiiiiiie e, 31
V.  Laws Affecting the Operation of Religious Organizations ..........................ccocooon.. 34
VI.  Official or Quasi-Official Government Entities Responsible for Religious Issues.... 36
VIL  Important ISSUES ...........oooiiiiiiiiii oo 38
BiblOGraphy ... 39

v



GERMANY e 40

ADSETACE ... 40
INErOAUCHION ....oiiiiiii e 40
L Legal and Constitutional Background .........................occooiiiiie 41
II.  Constitutional Provisions Relevant to Freedom of Religion or Belief...................... 43
I, International COMMIEMENTS ...........ccooiiiiiiiiiiiii it 44
IV. Laws on Freedom of Religion ...................c.cooooiiiiiiiioe e, 46
V.  Laws Affecting the Operation of Religious Organizations ....................................... 46
VI.  Official or Quasi-Official Government Entities Responsible for Religious Issues .... 48
VIL  ImpOrtant ISSUES .........c.oooiiiiiiiit i 48
BiblOGraphy ... 50
GREECE ..o 51
ADSIIACE ... 51
INEFOAUCTION ... 51
L Legal and Constitutional Background ... 52
II.  Constitutional Provisions Relevant to Freedom of Religion or Belief.................... 53
II.  International COMMITMENTS .................cooviiiiiiiiie e, 57
IV. Laws on the Freedom of Religion ........................oocooiiiiiiee 58
V.  Laws Affecting the Operation of Religious Organizations ....................................... 58
VI.  Official or Quasi-Official Government Entities Responsible for Religious Issues .... 66
VIL  Important ISSUES .........c.oooiiiiiiii i 66
BIblIOGIapRY ... 74
THE NETHERLANDS ... oo 76
ADSETACE ... 76
INErOAUCLION ... 76
L Legal and Constitutional Background ... 77
II.  Constitutional Provisions Relevant to Freedom of Religion and Belief ................... 79
I, International COMMIEMENTS ...........ccooiiiiiiiiiiii e 80
IV. Laws on Freedom of Religion ...................c.cooooiiiiiiiioo e, 81
V.  Laws Affecting the Operation of Religious Organizations ..........................ccococoo.. 81
VI.  Official or Quasi-Official Government Entities Responsible for Religious Issues .... 82
VIL  Important ISSUES ...........oooiiiiiiiii oo 83
BiblOGraphy ... 83



ADSIIACE ... 85
INtrOAUCION ... 85
L Legal and Constitutional Background .........................occooiiiii 86
II.  Constitutional Provisions Relevant to Freedom of Religion or Belief...................... 88
II.  International COMMITMENTS .................coooiiiiiiiiiecee e, 89
IV. Laws on Freedom of Religion ...................c.cooooiiiiiiioeee e, 90
V.  Laws Affecting the Operation of Religious Organizations ...................................... 92
VI.  Official or Quasi-Official Government Entities Responsible for Religious Issues .... 93
VIL Important ISSUES ...........ooiiiiiiiiiii e 94
BibliOZIaphy ... 98
THE RUSSIAN FEDERATION ......oiiiiiiiiiiiii e 105
ADSETACE ... 105
INErOAUCHION ... 105
L Legal and Constitutional Background ... 107
II.  Constitutional Provisions Relevant to Freedom of Religion or Belief ..................... 108
I, International COMMIEMENTS ...........ccooiiiiiiiiiiiii e 109
IV. Laws on Freedom of Reli@ion .....................cooooiiiiiiii e 111
V.  Laws Affecting the Operation of Religious Organizations ..................................... 117
VI.  Official or Quasi-Official Government Entities Responsible for Religious Issues.. 119
VIL Important ISSUES ...........ooiiiiiiiiiiiii e 122
Bibliography ..o 128
TURKEY .o 130
ADSIIACE ... 130
INErOAUCHION ..o e 130
L Legal and Constitutional Background ... 131
II.  Constitutional Provisions Relevant to Freedom of Religion or Belief.................. 133
I, International COMMIEMENTS ............coooiiiiiiiiiiic e 134
IV. Laws on Freedom of Religion ... 136
V.  Laws Affecting the Operation of Religious Organizations .................................... 137
VI.  Official or Quasi-Official Government Entities Responsible for Religious Issues.. 138
VIL  Important ISSUES ........cc..ooiiiiiiiiiiiiii e 138
BiblIOZIaphy .. ..o 147

vi



ADSIIACE ... 149
INErOAUCTION ..o 149
L Legal and Constitutional Background of Ukraine ......................cccocooiiiiin, 150
II.  Constitutional Provisions Relevant to Freedom of Religion or Belief................... 151
1.  International COMMItMENTS .................ocoiiiiiiiiiii e 151
IV. Laws on Freedom of Reli@ion ...................c.coocooiiiiiii e 152
V.  Laws Affecting the Operation of Religious Organizations ..................................... 153
VI.  Official or Quasi-Official Government Entities Responsible for Religious Issues.. 155
VIL Important ISSUES ..........cooiiiiiiiiiiiii e 156
BiblIOZIaphy .. ..c.ooiiiii i 157
UNITED KINGDOM ... 159
ADSETACE ... 159
INtrodUCHIONT ..o 159
I-II. Legal and Constitutional Background ... 159
II.  International COMMItMENTS ..................ooiiiiiiiiii e 161
IV. Laws on Freedom of Reli@ion .....................coocooiiiiiiii e 162
V.  Laws Affecting the Operation of Religious Organizations .................................... 163
VI.  Official or Quasi-Official Government Entities Responsible for Religious Issues.. 165
VIL Important ISSUES ..........cooiiiiiiiiiiiii e 166
BiblIOZIaphy .....c.oooiiii e 167
UNITED STATES L. oo 169
ADSETACE ... 169
INErOAUCHION ..o 169
L Legal and Constitutional Background ... 171
II.  Constitutional Provisions Relevant to Freedom of Religion or Belief ..................... 173
I, International COMMIEMENTS ...........ccooiiiiiiiiiiiii e 174
IV. Major Laws and Regulations Affecting Religious Activities.................................. 180
V.  Laws affecting the operation of Religious Organizations .................................... 183
VI.  Official and Quasi-Official Entities Responsible for Religious Issues .................. 185
VIL Important ISSUES ..........cooiiiiiiiiiiiii e 185
Bibllography .......cc.oooi e 190

vii



UZBEKISTAN ..o 194

ADSETACE ... 194
INErOAUCHION ... 194
L Legal and Constitutional Background ..., 196
II.  Constitutional Provisions Relevant to Freedom of Religion or Belief .................... 197
I, International COMMIEMENTS ...........ccooiiiiiiiiiiie e 197
IV. Laws on Freedom of Reli@ion ....................cooooiiiiii e 198
V.  Laws Affecting the Operation of Religious Organizations ..................................... 200
VI.  Official or Quasi-Official Government Entities Responsible for Religious Issues.. 201
VIL. ImpOrtant ISSUES ............oooiiiiiiiiii oo 201
Bibliography .......c.c.oooi e 202
APPENDICES
APPENDIX T—AUSTRIA ... e, 204
APPENDIX II——FRANCE ..., 211
APPENDIX II-=GERMANY ... 220
APPENDIX IV—GREECE ..............cciiiiiiii oo 222
APPENDIX V—THE NETHERLANDS ..ot 231
APPENDIX VI——POLAND ..o, 244
APPENDIX VII—RUSSIAN FEDERATION ... 283
APPENDIX VIII——TURKEY ...t 296
APPENDIX IX—UKRAINE ... ..o 324
APPENDIX X—UNITED KINGDOM ... 336
APPENDIX XI—UNITED STATES ... .. oo 339
APPENDIX XII—UZBEKISTAN ..ottt 342

viil



INTRODUCTION

The Commission on Security and Cooperation in Europe (CSCE) is an independent U.S. Government
agency mandated by Congress to monitor compliance with the commitments made by the participating
States of the Organization for Security and Cooperation in Europe (OSCE). These commitments include
protection of the freedom of thought, conscience, religion or belief such as the freedom to profess and
practice a religion alone or in community, the freedom to meet and exchange information with co-religionists
regardless of frontiers, the freedom to freely present to others and discuss your religious views, and the
freedom to change one’s religion. Not only have the OSCE participating States committed to eliminating
and preventing discrimination based on religious grounds, but they have affirmatively committed to fostering
a climate of tolerance and respect in society. Non-interference in the affairs of religious communities, such
as selection of personnel, is also central to the OSCE understanding of religious liberty. Religious education
in any language is protected along with the right for parents to ensure religious education of their children in
line with their own convictions. Participating States have also pledged to allow the training of religious
personnel in appropriate institutions.

In keeping with its mandate to monitor the religious liberty situation in the OSCE region, the Commission
requested the Law Library of Congress to prepare a comparative study of legal systems in various OSCE
participating States and the effect of the laws on religious liberty. Twelve countries, including the United
States, were selected for their diverse geographical, historical and religious compositions. The information
contained in this report reflects the analysis and judgement of each researcher who prepared the individual
reports. The Commission is making this study available to the Congress, the Administration, and the public
in order to further understanding of various legal approaches to religious liberty issues and encourage
compliance with commitments made in the OSCE context.

The Commission would like to thank Mr. David Sale, Director of Legal Research, Law Library of
Congress, the staff of the Law Library, the staff of the Congressional Research Service, and Professor
Michael Koby of Catholic University, for their work on this project.

Christopher H. Smith, Member of Congress,
Chairman, Commission on Security and Cooperation in Europe



REGARDING THE STUDY

At the request of the Commission on Security and Cooperation in Europe (Commission), the Legal
Research Directorate (Directorate) of the Law Library of Congress prepared reports concerning the legal
systems applicable to the exercise of religious freedom in the following 11 countries: Austria, France,
Germany, Greece, The Netherlands, Poland, Russian Federation, Turkey, Ukraine, United Kingdom, and
Uzbekistan. David Ackerman of the American Law Division, Congressional Research Service, contrib-
uted the report on the United States; Carol Migdalovitz, an analyst with the Foreign Affairs, Defense, and
Trade Division of the Congressional Research Service, prepared a separate section concerning religious
conflicts and important issues for the report concerning Turkey. The overall purpose of the reports in-
cluded in the study is to provide a basis upon which a comparative legal evaluation may be made concern-
ing the exercise of religious freedom in the covered countries.

In conformity with a topical outline that the Commission prescribed for the study, the Directorate
developed its legal overview in the context of a set of uniform categories of assessment. Each report
contains an Abstract summarizing the principal themes of the specific report and an Introduction noting
both the religious demographics of a country and the historical context of the current legal structure appli-
cable to religious freedom. After a discussion of the general constitutional structure of each country, includ-
ing the hierarchical order of national laws, the court system, and official documentary sources for the
publication of laws (Part I), the reports identify specific constitutional provisions applicable to the exercise
of freedom of religion (Part II). Reflecting the recognition of religious freedom as a human right under
international law, the reports also reference significant international agreements and other commitments
embodying this fundamental right and to which each country has adhered. (Part III). Subsequent portions
of each report detail the provisions of specific statutes applicable to the exercise of religious freedom (Part
IV), explain the status of religious organizations under national law (Part V), and identify the official and
quasi-official governmental entities responsible for religious issues (Part VI). In an effort to provide an
illustrative factual context for the application of the law relevant to this subject area, the reports note
various controversies that have arisen in each country concerning the exercise of religious freedom (Part
VII). Finally, in addition to the references contained in footnotes throughout each report, there are separate
national bibliographies for further reading and research.

A separate set of 11 Appendices is attached to the reports to provide the full texts of some of the
primary constitutional and statutory provisions cited for each country in the various reports. With the
exception of Uzbekistan, for which no vernacular text was available to the Law Library, these texts are
presented in the vernacular. Moreover, the Appendices reproduce the texts either from official documen-
tary sources or, in a few cases and with the permission of a private publisher, from recent consolidated
versions of the laws.

At the request of the Commission, some of the reports have been partially updated to reference
selected recent developments that occurred after completion of the original versions of the reports in the
summer and fall of 1999. Accordingly, the date of February 2000, which appears at the end of most
reports and indicates the date of the most recent revision, is not intended as a representation that the
reports cover every legal or related development concerning religious liberty occurring within a national
jurisdiction as of that date. Even with this necessary qualification, however, the reports provide a reason-
ably current and authoritative basis for a comparison of the national legal systems governing religious
freedom in the covered countries.



Consistent with the mission of the Directorate to provide objective research services to the United
States Congress, the reports endeavor to present an unbiased overview of a sensitive subject. The inclu-
sion of any reference to a particular religious group or controversy is not intended to diminish the signifi-
cance of unmentioned religious groups or other issues, or to convey any value judgment concerning any
particular religious creed. The intent of the Directorate is solely to present as objective an overview as
possible for this subject based on the applicable law, illustrative instances of publicized controversies, and
the Commission’s prescribed topical outline.

David M. Sale,
Director of Legal Research



SELECTED RELIGIOUS FREEDOM COMMITMENTS
MADE BY EACH OF THE PARTICIPATING STATES OF
THE ORGANIZATION FOR SECURITY AND COOPERATION IN EUROPE (OSCE)

HELSINKI FINALACT (1975)

Basket I Section VII Respect for human rights and fundamental freedoms, including the
freedom of thought, conscience and religion or belief

The participating States will respect human rights and fundamental freedoms, including the freedom
ofthought, conscience, religion or belief, for all without distinction as to race, sex, language or religion.

Within this framework the participating States will recognize and respect the freedom of the individual
to profess and practice, alone or in community with others, religion or belief acting in accordance with
the dictates of his own conscience.

Basket I1I Section 1d 7iavel for Personal or Professional Reasons

[ The participating States] confirm that religious faiths, institutions and organizations, practicing within
the constitutional framework of the participating States, and their representatives can, in the field of
their activities, have contacts and meetings among themselves and exchange information.

MADRID CONCLUDING DOCUMENT (1983)
Questions Relating to Security in Europe — Principles

The participating States reaffirm that they will recognize, respect and furthermore agree to take the
action necessary to ensure the freedom of the individual to profess and practice, alone or in commu-
nity with others, religion or belief acting in accordance with the dictates of his own conscience.

In this context, they will consult, whenever necessary, the religious faiths, institutions and organiza-
tions, which act within the constitutional framework of their respective countries.

They will favorably consider application by religious communities of believers practicing or prepared
to practice their faith within the constitutional framework of their States, to be granted the status
provided for in their respective countries for religious faiths, institutions and organizations.

Human Contacts Section

They will further implement the relevant provisions of the Final Act, so that religious faiths, institutions,
organizations, and their representatives can, in the field of their activity, develop contacts and meet-
ings among themselves and exchange information.

VIENNA CONCLUDING DOCUMENT (1989)
Questions Related to Security in Europe—Principles

(11) They confirm that they will respect human rights and fundamental freedom, including the freedom
ofthought, conscience, religion or belief, for all without distinction as to race, sex, language or religion.



(16) In order to ensure the freedom of the individual to profess and practice religion or belief, the
participating State will, inter alia,

(16.1)

(16.2)

(16.3)

(16.4)

(16.5)

(16.6)

(16.7)

(16.8)

(16.9)

(16.10)

(16.11)

take effective measures to prevent and eliminate discrimination against individuals or
communities on the grounds of religion or belief in the recognition, exercise and
enjoyment of human rights and fundamental freedoms in all fields of civil, political,
economic, social and cultural life, and to ensure the effective equality between be-
lievers and non-believers;

foster a climate of mutual tolerance and respect between believers of different com-
munities as well as between believers and non-believers;

grant upon their request to communities of believers, practicing or prepared to prac-
tice their faith within the constitutional framework of'their States, recognition of the
status provided for them in the respective countries;

respect the right of these religious communities to

. establish and maintain freely accessible places of worship or assembly,

. organize themselves according to their own hierarchical and institutional
structure,

. select, appoint and replace their personnel in accordance with their re-

spective requirements and standards as well as with any freely accepted
arrangement between them and their States,

. solicit and receive voluntary financial and other contributions;

engage in consultation with religious faiths, institutions and organizations in order to
achieve a better understanding of the requirements of religious freedom;

respect the right of everyone to give and receive religious education in the language
of his choice, whether individually or in association with others;

in this context respect, inter alia, the liberty of parents to ensure the religious and
moral education of their children in conformity with their own convictions;

allow the training of religious personnel in appropriate institutions;

respect the right of individual believers and communities of believers to acquire,
possess, and use sacred books, religious publications in the language of their choice
and other articles and materials related to the practice of religion or belief;

allow religious faiths, institutions and organizations to produce, import and dissemi-
nate religious publications and materials;

favorably consider the interest of religious communities to participate in public dia-
logue, including through the mass media.



(17) The participating States recognize that the exercise of the above mentioned rights relating to the
freedom of'religion or belief may be subject only to such limitations as are provided by law and
consistent with their obligations under international law and with their international commitments.
They will ensure in their laws and regulations and in their application the full and effective exercise of
the freedom of thought, conscience, religion or belief.

(32) They will allow believers, religious faiths and their representatives, in groups or on an individual
basis, to establish and maintain direct personal contacts and communication with each other, in their
own and other countries, inter alia, through travel, pilgrimages and participation in assemblies and
other religious events. In this context and commensurate with such contacts and events, those con-
cerned will be allowed to acquire, receive and carry with them religious publications and objects
related to the practice of their religion or belief.

COPENHAGEN CONCLUDING DOCUMENT (1990)
(9.1) [The participating States reaffirm that] everyone will have the right to freedom of ex-
pression including the right to communication. This right will include freedom to hold opinions and to
receive and impart information and ideas without interference by public authority and regardless of
frontiers. The exercise of this right may be subject only to such restrictions as are prescribed by law
and are consistent with international standards.

(9.4) [ The participating States reaffirm that] everyone will have the right to freedom of thought,
conscience, and religion. This right includes freedom to change one’s religion or belief'and freedom to
manifest one’s religion or belief, either alone or in community with others, in public or in private,
through worship, teaching, practice and observance. The exercise of these rights may be subject only
to such restrictions as are prescribed by law and are consistent with international standards.



RELIGIOUS LIBERTY: THE LEGAL FRAMEWORKIN SELECTED OSCE COUNTRIES

AUSTRIA

ABSTRACT

Austria guarantees freedom of religion through various constitutional provisions and through membership in
various international agreements. In Austria, these instruments are deemed to allow any religious group to wor-
ship freely in public and in private, to proselytize, and to prohibit discrimination against individuals because of
their religious allegiances or beliefs. However, part of the Austrian constitutional framework is a system of
cooperation between the government and recognized religious communities. The latter are granted preferential
status by being entitled to benefits such as a tax-exempt status and public funding of religious education.

Since January 1998, an Act on the Corporate Status of Communities of Religious Believers has been in
effect. It changed the system of recognizing religions into a two-tier procedure under which a group must first be
recognized as a community of believers. To qualify for full recognition the group must have held this status for ten
years, have at least 16,000 members, and adhere to law-abiding principles.

Currently, Austria recognizes twelve religions. In addition to various Christian denominations, these include
Judaism, Buddhism, and Islam. To date, Austria has not granted full recognition to several newer and allegedly
controversial religions such as the Church of Scientology and Jehovah’s Witnesses. Some newer religious groups,
however, have applied under the 1998 Act and thereby attained the preliminary status of communities of believers.

In 1998, Austria enacted legislation to provide a statutory basis for the governmental practice of observing
religious groups suspected of unlawful practices.

INTRODUCTION

Austrian law on religion was shaped by tensions between the Catholic Church and the worldly sovereign.
During the Middle Ages, the Church was the dominant power due to its spiritual influence and large land
holdings, while the Austrian dukes attempted to curtail the role of the Church through expropriations, taxation,
and various legislation. These efforts intensified during the Age of Enlightenment when a newly created bureaucracy
took away many of the prerogatives of the Catholic Church and exercised supervision over Church matters.' The
culmination of this process occurred in the late 18th century when Emperor Joseph I secularized many convents, ex-
propriated much Church property, and proceeded to “‘micro-manage” the temporal and spiritual affairs of the Catho-
lic Church. At the same time, however, Joseph II expanded the rights of Protestants and Jews through the enact-
ment of a bill of tolerance in 1781.% This bill can be viewed as the first step toward guaranteeing religious freedom.

Modern guarantees of religious liberty were first enacted in 1867,° when Austria became a constitutional
monarchy. These guarantees have since been expanded through the Austrian Constitution and various interna-
tional agreements (see below), granting, in their totality, the private and public exercise of any religion, irrespec-
tive of its recognized status, and the right to proselytize, while prohibiting discrimination against individuals on
account of religion.

' H. Baltl, Oster;feichische Rechtsgeschichte 114 (Graz, 1982).
* E. Hellbling, Osterreichische Verfassungs- und Verwaltungsgeschichte 304 (Wien, 1974).

* “Staatsgrundgesetz iiber die allgemeinen Rechte der Staatsbiirger,” Dec. 21, 1867, Reichsgesetzblatt [RGBL.] no.
142/1867.



Another product of the constitutional monarchy is the Act on the Recognition of Religious Communities of
1874 [hereafter: 1874 Recognition Act].* As compared to former circumstances, the Act brought a certain
measure of separation between church and state. It limited the supervision of religion by the government to rights
of supervision on the so-called external church issues, such as information on the number of members and on the
structure of the organization, while guaranteeing freedom from governmental interference in the teachings or the
practice of a religion unless it violates law or public policy. A total separation of church and state is not foreseen
in this system. The Act, which is still in force, is the basis of cooperation between the state and recognized
religions on matters such as education, monument protection, and social work (see below). Currently, 12 reli-
gions are recognized, including most of the major religions of the world.

The Austrian practice of recognizing religions has led to some controversy in recent years due to Austria’s
refusal to recognize religious groups that have few members in Austria or groups that adhere to beliefs that allegedly
are contrary to public policy. As a result of this policy, religious groups such as the Jehovah’s Witnesses, the Seventh
Day Adventists, the Scientologists and even the Baptists, have been denied recognition, thus depriving them of tax
exempt status and public funding for religious education. Their efforts to become recognized® has led Austria to pass
nto law in 1998 an Act on the Corporate Status of Communities of Religious Believers [hereinafter: 1998 Corpo-
rate Status Act]. This Act introduced a two-tier recognition system that gives applicants a preliminary status which
they must hold for at least 10 years before being eligible to apply for full recognition and the enjoyment of tangible
benefits such as tax-exempt status. The Act also spells out the criteria that must be met for recognition. Among the
motives for the restrictions of the Act is popular apprehension over sects.” To guard against their alleged perils,
Austria has also enacted legislation that allows for the monitoring of potentially dangerous sects (see below).

Austria is a predominantly Catholic country,® largely as a result of the Catholicism of its rulers
who suppressed Protestantism in the Counter Reformation of the early 17th century. Nevertheless, some
Protestants adhered to their faith in a clandestine manner until tolerance was granted in the late
18th century. In 1991, at the time of the latest census, it appears that 78.14 percent of the population was Roman
Catholic; 5 percent were members of the Lutheran Church, and 2.4 percent belonged to the Islamic Community.
The members of the nine other recognized religious communities together made up less than 3 percent of the
population, while about 8.5 percent had no religious affiliation.” In recent years, all recognized religions have been
losing members gradually.' In the case of the Catholic Church, this is predominately ascribable to the unwillingness
of some Austrians to pay a church tax (see below). It has recently been stated that about 2 percent of the Austrian
population belong to non-recognized religious groups.'!

" “Anerkennungsgesetz,” May 20, 1874, RGBI. no. 68/1874.

* It has also been alleged that pressure by the United States had an impact on the recent Austrian legislation
[G. Reingrabner, “Statt Anerkeenung, Erwerb der Rechtspersonlichkeit,” 43 Zeitschrift fiir evangelisches
Kirchenrecht 506 (1998)]. In addition, it has been suggested that Austria had to amend its legislation so as to
avoid the possibility of an adverse decision by the European Court of Human Rights [N. Blum, Die Gedanken-,
Gewissens- und Religionsfreiheit nach Art. 9 der Europdischen Menschenrechtskonvention (Berlin, 1990)].

° “Bundesgesetz iiber die Rechtspersonlichkeit von religivsen Bekenntnisgemeinschaften,”Jan. 9, 1998, Bundes-
gesetzblatt [BGBL, official law gazette of Austria] no. 19/1998, [Appendix)].

7 “Nationalrat, ” GP XX, Stenographisches Protokoll, Dec. 10, 1997.

* According to the 1991 census, 6,081,454 inhabitants of Austria were Roman Catholics, out of a total population
7 ,795,9’7 86 [Statistisches Jahrbuch fiir die Republik Osterreich 1997, 17 (Wien, 1997)].

1d.

' The annual attrition rate is about ¥ percent. In 1994, some 35,359 Austrians left the Roman Catholic Church /7d.,
at46].

" Austria, Annual Report on International Religious Freedom for 1999 (U.S. Department of State, Washington,
Sept. 9, 1999).



Asagroup, Austrians do not have very intense feelings about religion. Most Roman Catholics are seasonal
Catholics who go to Church on major holidays. Only 17 percent attend church services regularly.'> Austrian
Catholics also tend to be critical of the Church on various contemporary issues and, as a result of an authoritar-
ian-clerical regime during the 1930s, they have developed a distaste for the mixing of politics and religion. "* Most
Austrians, however, cherish their cultural heritage and appreciate that the Catholic Church, the Protestant Church,
and the Jewish community have played a significant role in the formation and maintenance of the cultural environ-
ment. Relations between the religions are good'* and, aside from the widespread apprehension over the danger
of sects, there is no social strife over religious issues.

I. LEGAL AND CONSTITUTIONAL BACKGROUND

A. Adoption of the Constitution

The Austrian Constitution'® was drafted by the legal philosopher Hans Kelsen. It was adopted in
1919, when Austria became a democracy. It underwent a major reform in 1929, but was replaced in
1934 by an authoritarian regime. Austrian constitutional law became inapplicable in 1938, when
Austria was annexed into the German Reich. After World War II, Austria reverted to the 1919
Constitution, as amended in 1929, and this Constitution has remained in force since then, albeit with
numerous minor modifications.'

The Constitution is not the only source of constitutional law. Two fundamental laws on civil rights
from the Constitutional Monarchy of 1867 are still in effect.!” They retained their validity in 1919
because there was no agreement on a civil rights catalog. Since the 1960’s, efforts have been under-
taken to reform the civil rights guarantees.'® To date, however, they have succeeded only partially by
creating a new Fundamental Law on the Protection of Personal Liberty.'® In addition to these major
enactments, constitutional provisions are scattered throughout Austrian legislation.

B. Order of Priority

Austria is a federated state that consists of 9 states. However, much of the legislative and execu-
tive power is centralized in the Federation. The states have constitutions, laws, and regulations.
These, however, may not conflict with the Federal Constitution.?

At the federal level, the hierarchical order of legal provisions is topped by certain funda-
mental principles, the so-called building stones of the Constitution. These can be changed only
by popular referendum, which is also required for a total revision of the Constitution and, under cer-
tain circumstances, even a partial revision.?' These fundamental principles are not specifically named
in the Constitution. Instead, they have been revealed through the case law of the Austrian Constitutional
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" K. Steiner, Politics in Austria 55 (Boston, 1972). Most Austrians, however, cherish their cultural heritage and
appreciate that the Catholic church, the Protestant Church, and the Jewish community have played a significant role in
the formation oand maintenance of the cultural environment.

" Supra note 11.

" “Bundes-Verfassungsgesetz [B-VG], reenacted,” 1929, BGBI. no. 1930/1, as amended.

' Constitutional provisions are easily enacted or amended in Austria. They merely require a qualified majority in
Parliament [B-VG Atrt. 44].

" These and other constitutional acts that were retained in 1920, when the Constitution was adopted, are listed in
B-VG Art. 149.

** L.Adamovich, B. Funk, and G Holzinger, 1 Osterreichisches Staatsrecht 44 (Wien, 1997).

" “Bundesverfassungsgesetz iiber den Schutz der persénlichen Freiheit,”Nov. 29, 1988, BGBL. no. 1988/684.

*F. Koja, Das Verfassungsrecht der osterreichischen Bundesldnder 17 (Wien, 1988).

*B-VG Art. 44.



Court which, in exercising judicial review, has measured “ordinary” constitutional provisions against
the standard required by the building stones. Among these governing principles are, in any event, the
rule of law, the democratic principle, the federal principle, and the separation of powers.*

The other constitutional provisions occupy the next level in the hierarchy of legal provisions,
whereby those expressed in the Constitution itself and those expressed in other statutes enjoy the
same rank. Statutory law ranks below constitutional provisions and is reviewed against the standard
of the Constitution.” Regulations, in turn, have to conform to statutory law.** Regulations of law that
have binding effects on their addressees rank higher than various agency directives or guidelines.®

The Austrian Constitution makes many differentiations in the ranking of international law. General rules
of international law are placed on the same level as federal statutory law, thus being ranked below the
level of Austrian constitutional law;*® whereas the rank of treaties depends on their content and the manner in
which they have been ratified. Treaties that change constitutional provisions must be ratified in the same
manner as a constitutional amendment, and they are designated as treaties that modify the Constitution—
thus having the same rank as federal constitutional provisions. Political treaties or those that modify or
complement legislation must be ratified in the same manner as federal statutory law and they then rank
at that level. The determination on the rank of a treaty is made individually in each case by the ratifying
legislature, which also has the option of precluding or postponing the domestic application of a treaty
by requiring implementing legislation, which may or may not be enacted at a later time.?’

Treaties that do not fall into the above described categories are concluded as executive agree-
ments,”® and, depending on their nature, this gives them the rank of domestic regulations or of mere
directives.” Not considered as treaties are mere recommendations of international bodies. The Con-
stitutional Court has ruled that these do not create legal obligations at the domestic level. *

C. Publication of Laws and Regulations

Laws are published in Part I of the Bundesgesetzblatt, the official Austrian gazette. Regulations
that have the force of law are published in its Part II, and treaties in its Part III.*' Ministerial directives
and various ministerial communications are published in gazettes of the Federal ministries.**

D. Relief Available

Legal redress against unlawful conduct by the executive is provided through access to the
Administrative Court.>* Remedies against civil rights violations, unconstitutional legislation, and
unlawful regulations are provided through judicial review by the Constitutional Court. A constitu-

? Adamovich, supra note 18, at 124.

®B-VG art 140.

*B-VG Art. 18.

* L. Adamovich and B. Funk, Osterreichisches Verfassungsrecht 255 (Wien, 1985).

*B-VG, Art. 9; H. Klecatzky and S. Morscher, Bundesverfassungsrecht 112 (Wien, 1982).

7B-VG Art.50.

*B-VG Art. 66,9 2.

* Adamovich, supra note 25, at 154.

* Decision of Verfassungsgerichtshof [VerfGH], March 11, 1961, Sammlung der Erkenninisse und der wichtigsten
Beschliisse des Verfassungsgerichtshofes Neue Folge [VfSlg] no. 3908 (1964).

* The partition of the Bundesgeseizblatt into three parts occurred in 1997. Before that time, all promulgated items
were published consecutively.

* The Federal Ministry of Justice, for instance, publishes the Amisblatt der ésterreichischen Justizverwaltung.

*B-VG Art. 129.
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I

tional complaint can be lodged by anyone directly affected by a civil rights infringement.** The
independence of the judiciary is constitutionally guaranteed, and the courts of last resort are
respected, even though their decisions are discussed critically in scholarly writings and newspaper
editorials.

There have at times been conflicts of jurisdiction between the Administrative and Constitutional
Court in which the Constitutional Court has ultimately prevailed. Until the 1970’s, the Constitutional
Court had a reputation of adhering to the somewhat positivist orientation of the Austrian Constitution,
which places a high value on statutory law. Since then, however, the Constitutional Court has shown
more creativity in the expansion of human rights concepts.

Recent decisions on the recognition of religious communities illustrate these characteristics of
the courts. A long-standing impasse between two of the Austrian courts of last resort occurred when
several religious groups applied for recognition, yet their applications had resulted in neither recognition
nor denial. In 1988, the Constitutional Court held ** that the guarantee of due process required that
the Austrian authorities respond formally to an application for recognition. The High Administrative
Court, however, backed up the administrative authorities by holding in 1993 that the governing
legislation did not foresee a format for a negative decision, since a recognition would be made by a
statute or regulation.* This holding was reversed by the Constitutional Court in 1995, on the grounds
of due process,*’ and in 1997 the High Administrative Court pronounced that a denial of recognition
must be issued in the form of a written decision and ordered the administrative authority to issue such
a decision for the Jehovah’s Witnesses, who were the applicants in that case ** These events, in turn,
have led to the legal reforms described below.

CONSTITUTIONAL PROVISIONS RELEVANT TO FREEDOM OF RELIGION OR
BELIEF
The Basic Law on Fundamental Rights of 1867, an act of constitutional rank,* guarantees religious

liberty inits Article 14 as follows:

Complete freedom of creed and conscience shall be guaranteed to everyone;

The enjoyment of civil and political rights shall be independent of religious belief, however, a religious
belief may not interfere with civic duties;

No one shall be compelled to engage in a religious act or to participate in a religious ceremony, except
for those subordinated to the duly and statutorily authorized power of another;*!

The Austrian Constitutional Court has interpreted the guarantees of Article 14 in numerous decisions. On

the whole, these focus on the right of the individual to be free from governmental interference in the exercise of
unlimited freedoms in matters of religion, which includes the right to be non-religious.**

*BV-G Arts. 137 ef seq.

* VIGH decision, Dec. 12, 1988, 32 Osterreichisches Archiv fiir Kirchenrecht (OAKR) 389 (1989).
* Decision of Verwaltungsgerichtshof (VWGH), Mar. 22, 1993, Docket no. 92/10/0155.

“'VIGH Decision of Oct. 4, 1995, Docket no. K 1-9/94-11.

* VwGH Decision of Apr. 28, 1997, Docket no. 96/10/0049/15.

¥ Supra note 3.

“B-VG Art. 149.

* This clause refers to the religion of minors, see infira note 100 and accompanying text.

*“1. Gampl, R. Potz, & B. Schinkele, 1 Osterreichisches Staatskirchenrecht 22 (Wien, 1990).
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Inits Article 15, the same fundamental law grants the following to recognized religious communities:

Any church or religious community that has been recognized according to law shall be entitled
to the communal and public exercise of its religion, shall regulate and administer its internal affairs
autonomously, shall remain in the possession and enjoyment ofits institutions, foundations, and funds
that are designated for religious, educational, or charitable purposes, while being bound, however,
like any society, by the general statutory laws of the state.

This provision is the basis for distinguishing between internal church matters in which the religious commu-
nity is free from government interference, and external matters, on which the government has certain limited rights
of oversight and information. The Constitutional Court would declare a law as unconstitutional if it infringed on
the internal sphere. Drawing the line between external and internal matters has been attempted in case law ** and
doctrinal writings,* yet, ultimately, it appears to be the decision of each religious community to determine what
its internal matters are.*

Article 7, paragraph 1, of the Austrian Federal Constitution has been in effect since 1920. It provides that:

...all Federal nationals are equal before the law. Privileges based upon birth, sex, estate, class
or religion are excluded.*

The Austrian Constitutional Court has interpreted this provision as allowing for the differentiation between
recognized and non-recognized religious communities on the grounds that circumstances may exist to justify the
distinction.*’

1. INTERNATIONAL COMMITMENTS

The Treaty of St. Germain, the peace treaty between Austria and the Allied Powers following
World War 1,*% is still applicable in Austria as a statute of constitutional rank.*’ It guarantees religious
freedom in its Articles 63, 66, and 67, within the treaty’s chapter on the rights of minorities. Article 63,
paragraph 2, provides that:

Allinhabitants of Austria shall be entitled to the free exercise, whether public or private, of any
creed, religion, or belief, whose practices are not inconsistent with public order or public morals.

This clause is commonly understood in Austria as expanding the right of public worship to non-recognized
religious communities. However, the Constitutional Court has held that the provision does not prohibit other
differences between recognized and non-recognized religious communities. ™

* VfGH Decision of Mar. 10, 1987, 38 OAKR 528 (1989).

*“ Gampl, supra note 42, at 38.

*“H. Schwendenwein, Osterreichisches Staatskirchenrecht 199 (Essen, 1992).

“ As translated in C. Kessler, The Austrian Federal Constitution (Wien, 1983).

" VfGH Decision of Dec. 8, 1972, Docket no. B/39/70, 32 OAKR 534 (1981).

*Treaty of Peace, signed at St. Germain-en-Laye, Sept. 10, 1919, 226 Consolidated Treaty Series 8 (1919).
“B-VGArt. 149.

* VIGH, Decision of Dec. 8, 1972, VfSlg no. 6919/1972.
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The Constitutional Court has interpreted Article 63 ofthe Treaty in a case involving proselytizing,’ holding
that such conduct is permitted by recognized and non-recognized religious communities alike, albeit subject to
limitations of the Road Traffic Act.”* According to the Court, it is permissible for anyone to offer publications for
sale or to give them away and to call out the name of the publication in doing so. The Court, however, upheld the
Road Traffic Act’s restrictions on the addressing of pedestrians by requiring a permit for such non-traffic-related
use of the roads. The Court reasoned that this restriction was a legitimate exception of public order within the
meaning of Article 63 of the Treaty of St. Germain.

Article 66 of the Treaty of St. Germain guarantees the equality of all Austrian citizens, irrespective of their
religion, and protects against discrimination on the basis of religion. In addition, Article 67 provides special
protection for minorities, as follows:

Austrian nationals who belong to racial, religious or linguistic minorities shall enjoy the same
treatment and security in law and in fact as the other Austrian nationals. In particular they shall have an
equal right to establish, manage and control at their own expense charitable, religious, and social
institutions, schools and other educational establishments, with the right to use their own language and
to exercise their religion freely therein.

Austrian courts have interpreted this provision as not being in conflict with the distinctions between recog-
nized and non-recognized religious communities.

The European Human Rights Convention™ also ranks on a par with the Constitution in Austria, by
virtue of a Constitutional Act of 1964.%* Article 9 of the Convention deals with religious liberty as follows:

1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to
change his religion or belief and freedom, either alone or in community with others, and in public or
private, to manifest his religion or belief, in worship, teaching, practice, and observance.

2. Freedom to manifest one’s religion or belief shall be subject only to such limits as are prescribed by law
and are necessary in a democratic society in the interest of public safety, for the protection of public
order, health or morals, or for the protection of the rights and freedoms of others.

The Austrian Constitutional Court has interpreted this article as having the same content as Article 63,
paragraph 2, of the Treaty of St. Germain, in that it guarantees the public exercise of religious activities to non-
recognized religious communities, without mandating that they be granted recognition and without prohibiting
differences in status between recognized and non-recognized religions.*

To date, the European Commission of Human Rights and the European Court of Human Rights have not
based any decisions concerning Austria on Article 9 of the Convention. However, both the Commission and the

*' VGH, Decision of Dec. 17, 1958, VfSlg 3505/1959.

 “Strassenverkehrsordnung,” July 6, 1960, BGBI. no. 159/1960, § 82, as amended.

** Gampl, supra note 42, at 60.

* Convention for the Protection of Human Rights and Fundamental Freedoms, signed Nov. 4, 1950, at Strasbourg,
European Treaty Series no. 5, ratified by Austria Aug. 5, 1958, BGBI. no. 210/1958.

* “Bundesverfassungsgesetz,” Mar. 4, 1964, BGBL. no. 59/1964.

* VGH Decision of June 19, 1986, Docket no. B 17/83; VfGH Decision of Dec. 12, 1988, 32 OAKR 389 (1989).
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Court have held that Austria had violated the Convention’s Articles 8 (governmental interference) and 14 (dis-
crimination on account of religion) in the Hoffmann case in which a divorced mother had complained that the
Austrian Courts denied her the custody over her children on the grounds of her being a Jehovah’s Witness.’

Guarantees of religious liberty are also contained in Article 6 the State Treaty of Vienna of 1955, a
treaty through which Austria regained its sovereignty from the Allied Powers after World War I1. Article 6 does
not enjoy constitutional rank in Austria; instead, it ranks on a par with a federal statute. The Austrian Constitu-
tional Court has ruled that the guarantees of the State Treaty of Vienna have not expanded the scope of religious
rights beyond that already guaranteed by the Treaty of St. Germain.

Austria ratified the United Nations Covenant on Economic, Social, and Cultural Rights*® and the
United Nations Covenant on Civil and Political Rights*’in 1978 as ordinary statutes. Both covenants were
ratified under the reservation that an implementing statute needed to be enacted to give the Conventions domes-
tic applicability, and this was never done. Austria deliberately enacted these conventions in this limited form so as
to ensure that the exact content of Austrian civil rights would be developed in the context of the Austrian
experience.®! It is therefore doubtful whether these Conventions create any claimable rights for individuals or
groups in Austria; moreover, the Austrian legislature and Austrian scholars have expressed the opinion that these
guarantees had already been implemented through other statutory and constitutional provisions in Austria.®
Austria also participates in the Organization on Security and Cooperation in Europe.®

IV. LAWS ON FREEDOM OF RELIGION

Guarantees of religious liberty are provided in the above described constitutional and treaty provisions.
Some statutory protection of religious liberty is described below in Part V on the registration and operation of
religious organizations. Among these protections are provisions ensuring that juveniles can choose their own
religion, and that members of a religious community have the liberty to leave that community.

V. LAWSAFFECTING THE OPERATION OF RELIGIOUS ORGANIZATIONS
A. Registration

1. CORPORATE STATUS AS ACOMMUNITY OF BELIEVERS

Since the enactment of the 1998 Corporate Status Act, religious communities have had to go
through a two-tier process in order to gain recognition. The first step is an application for corporate
status as a community of religious believers, to be lodged with the Ministry for Education and Culture,
which must communicate a decision to reject the application within six months, otherwise the applica-
tion is automatically granted. Applying communities have the right to appeal to the courts on any
issues relating to the proceeding before the Ministry and its outcome. Once corporate status is
attained, the community of believers is entered in a register maintained by the Ministry, and remains

" Hoffmann v. Austria, European Court of Human Rights, judgment, June 2, 1993, Publications of the European
Court of Human Rights 255 Series A (1993).

* Signed at Vienna, May 15, 1955, 6 UST 2369: TIAS 3298.

* Done at New York, Dec. 19, 1966, 6 International Legal Materials (ILM) 360 (1967) ratified by Austria Dec. 7,
1978, BGBL. no. 590/1978.

“ Done at New York, Dec. 16, 1966, 6 ILM 368 (1997), ratified by Austria Dec. 7, 1978, BGBL. no. 591/1978.

* Adamovich, supra note 25, at 197.

® Gampl, supra note 42, at 73.

* Conference for Security and Co-operation in Europe: Charter of Paris, done Nov. 29, 30 ILM 190 (1991).
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subject to some oversight by the Ministry, particularly with regard to information required for main-
taining its registered status, and as to the granting of corporate status for its subdivisions.

To obtain corporate status, the group must consist of at least 300 Austrian residents who are
not members in another religious community. In addition, the bylaws must describe the name and
teachings of the community, both of which must differ from that of other religions, so as to avoid that
one religious group be mistaken for another. In addition, the bylaws must describe the community’s
purposes, the rights and duties of the members, the modalities of becoming a member and of resign-
ing, which, in any event must allow for a termination of membership status by statement to the public
authorities. The bylaws must furthermore describe the structure of the organization, the functions and
modality of appointment of its executives, the manner ofits liquidation, and the manner in which funds
will be raised.

Corporate status will be denied if the bylaws are deficient and also for public interest reasons,
as specified in section 5, paragraph 1, of the Act, if:

...Inthe light of the teachings or their application, this is necessary to protect the interests of
public security, public order, health and morals that exist in a democratic society, or to protect
the rights and freedom of others; this shall apply, in particular to incitement to illegal conduct, the
hampering of the psychic development of young people, the injuring of psychic integrity, and the
application of psychotherapeutic methods, in particular when the faith is being taught.

The criteria for corporate status must be maintained by the community of believers throughout
its existence; otherwise, the status may be revoked by the Ministry.

2. RECOGNITION AS A CHURCH OR RELIGIOUS COMMUNITY

The criteria for gaining recognition as a church or religious community were broadly stated in
the 1874 Recognition Act as the absence ofillegality or immorality in the teaching, name, worship, or
constitution of the religion, plus a sufficient membership to guarantee at least one community of
worship. These requirements are still in existence, but they have been augmented through amend-
ments in the 1998 Corporate Status Act by requiring that:

+ thereligious group must have existed for at least 20 years, and 10 of these in the form of a
community of believers with corporate status;

* the group must have a membership amounting to 2 percent of the population, as measured by the
last census (so that currently a membership of close to 16,000 persons would be required);**

+ the funds of the community must be used for religious purposes (which includes charitable and
benevolent purposes, if justified by the religious goals);

+ the group’s fundamental conception of the state must be positive; and

*  the group must not unlawfully disturb relations to other religious communities, be they recognized
ornot.

The already recognized religions have attained recognition on the basis of various instruments.
Current recognition of the Catholic Church is based on a Concordat (treaty) with the Vatican of

* The last census of 1991 resulted in a population figure of 7,795,786 [supra note 8.].
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1933, that of the Lutheran Protestants on the Protestant Act of 1961,% and that of the Jewish
Congregation on an Act of 1890.%" Islam has been recognized since 1912, originally in the Hanafi
rite, which was practiced in Bosnia and Herzegovina during the Empire. However, in 1987 a decision
ofthe Austrian Constitutional Court ® had the effect of making all rites of Islam recognized as of that
time. This ruling has benefitted the numerous alien workers and refugees from Islamic countries who
reside in Austria. The other religious groups were recognized by individual regulations.”

3. OTHERLEVELS OF STATUS FOR RELIGIOUS ORGANIZATIONS

It appears that religious groups that do not enjoy one of the two above described forms oflegal
status may be able to constitute themselves as non-profit associations in accordance with the Act on
Associations,”! even though there had been some debate on whether that was appropriate.’> Asso-
ciations can be formed by notifying the authorities. However, they can be dissolved if their conduct or
purpose is unlawful. In any event, religious groups could form associations that engage in particular
non-profit activities.

B. Operation

1. INGENERAL

To some extent, the above described provisions of the 1874 Recognition Act and the 1998
Corporate Status Act are of importance not only for attaining legal status but also for the operation of
the religious communities. In addition, more than fifty other legal instruments regulate religious affairs,
among them numerous treaties between the Catholic Church and the Austrian Government, and
numerous statutes and regulations recognizing other religious communities or churches or subdivi-
sions thereof. Many of these enactments have a regulatory content in addition to granting corporate
status. Moreover, provisions are scattered throughout the legal system that describe some of the
forms of cooperation between church and state and the privileges and entitlements of the recognized
religions.

2. DUTIES OF RECOGNIZED RELIGIONS

The 1874 Recognition Act grants the Federal Ministry of Education, Science and Culture
certain oversight rights over recognized religious communities. In particular, the Act imposes certain
requirements on the articles of incorporation or bylaws. These must describe the territorial reach of
the community, the appointment process for ministers and officers, the members’ participation rights
inthe administration of the religious community (voting rights, etc.), the providing of religious educa-
tion, the manner in which sufficient funds are raised, and a process for changing the bylaws. This type
of information is also required for the recognition of parishes and larger subdivisions of a recognized
religious community.

The 1874 Recognition Act also requires religious communities to inform the authorities of the
appointment of ministers or officers. These appointments can be blocked if the appointee has com-

 Konkordat zwischen dem Heiligen Stuhl und der Republik Osterreich, signed June 5, 1933, BGBL. no. 2/1934.

* “Protestantengesetz,” July 6, 1961, BGBL. no. 182/1961.

 “Israelitengesetz,” Mar. 21, 1890, RGBI. no. 57/1890, as amended.

® “Islamgesetz,” July 15, 1912, RGBI., 159/1912.

® VfGH Decision of Dec. 10, 1987, 37 OAKR 353 (1988).

" All listed in Gampl, supra note 42. " “Vereinsgesetz,” reenacted Aug. 28, 1951, BGBI. no. 233/1941, § 3 a.
" Blum, supra note 5.
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mitted any felonies or any lesser offenses with a pecuniary motive. For these reasons, the government
can also insist on the removal of an appointed minister.

The religious community must also inform the Ministry on how individuals become members.
These modalities are up to the community, as internal matters, as long as they do not conflict with the
law. The officials of the subdivisions must keep records of their membership. Leaving a religious
community, however, can always be effected by a statement to the governmental authorities who in
turn notify the religious community.”

3. DUTIES OF COMMUNITIES OF BELIEVERS

The 1998 Corporate Status Act contains operational requirements for communities of believ-
ers that are granted corporate status. These requirements are on a par with those imposed on the
recognized religious communities by the 1874 Recognition Act.

4. CORPORATE STATUS OF RECOGNIZED CHURCHES AND

RELIGIOUS COMMUNITIES

The fully recognized religious communities enjoy the status of corporations of public law.
This entitles them to carry out legal transactions in a private capacity and, in addition, indicates
an involvement in functions that are of a public administrative nature or that otherwise benefit the
public.” However, Austrian commentators explain that this status does not make the recog-
nized religions a part of the government or place their internal affairs under governmental super-
vision.” For data protection purposes, the fully recognized religious communities are treated as
private entities.”® The only information that fully recognized religious groups may obtain beyond
that granted to private parties is described in the Fiscal Code,”” which permits the obtaining of
certain information from the local governments for the purpose of collecting the church tax (see
below). This information is limited to the name, date of birth, family status, professed religion,
and employment status of individuals. The amount of the employment income may not be dis-
closed in that it is protected by fiscal secrecy.” The courts have generally upheld this right of
information of the fully recognized religions, albeit with some limitations. Thus, information on an
individual may be given if the individual professes to belong to the information-requesting church
or if the individual has not declared a religious affiliation. In the latter case, it is conceivable that
an individual has refused to disclose his or her religious affiliation so as to avoid the church tax.
On the other hand, information may not be provided if the individual professes to belong to a
religious community different from the one requesting the information. In such a situation, infor-
mation may be provided only if the requesting religious group has a legitimate interest, such as,

" “Interkonfessionsgesetz,” May 25, 1868, RGBI. no. 49/1868.

™ Adamovich, supra note 25, at 292.

" H. Klecatzky, “Kirchen als Korperschaften des Offentlichen Rechts,” in O. Martinek, Festschrift fiir Gerhard
Schnorr 516 (Wien, 1988).

" “Datenschutzgesetz” [DSG], Oct. 18, 1978, BGBI. no. 565/1978, as amended; W. Dohr, E. Weiss, and H. Pollirer,
Datenschutzgesetz 28 (Wien, 1988); Schwendenwein, supra note 45, at 278.

" “Bundesabgabenordnung” [BAO], June 28, 1961, BGBI. no. 194/1966, as amended, § 118, 92, in conjunction with
DSG § 7992 and 55.

" “Finanzstrafgesetz,” June 26, 1958, BGBI. no. 129/1958, as amended, § 251; Schwendenwein, supra note 45, at
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for instance, the existence of a mixed marriage, in which case the marital income may be rel-
evant for determining the size of the church tax.”

5. CORPORATE STATUS OF COMMUNITIES OF BELIEVERS

According to the 1998 Corporate Status Act, communities of believers are legal entities,
and this status allows them to own property and engage in other legal transactions. In fact, the
main purpose of the 1998 Corporate Status Act was to grant smaller and newer religious
groups this privilege, since under the Act on Associations® and the governing Civil Code
provision,®' there was some ambiguity on whether religious groups could become legal entities
as associations.®

6. FISCAL RELATIONS

The Fiscal Code grants tax-exempt status to the recognized religious communities and
churches.® This frees them from corporate income tax,** wealth tax,* and trade tax,* (except
that purely commercial or industrial operations of a religious community remain subject to taxa-
tion). Statutory provisions do not exempt communities of believers from taxation. However,
their benevolent or charitable institutions may qualify for a tax exemption. Such exemptions are
granted for institutions that predominantly serve a purpose that benefits the community; and this
includes among others, cultural, educational, environmental, and ethical purposes.®’

Additional financial interactions exist between the Austrian state and the Catholic Church,
the Austrian Protestant Church, the Austrian Jewish Community, and the Old Catholics. These
involve the governmental collection of member contributions through a tax, and the granting of
certain restitution payments, as a lump sum or on a recurring basis. These fiscal relations are
rooted in historic events.

In 1939, the Nazi Government expropriated the property of the then-existing major reli-
gions, that is, the Catholic and Protestant Churches® as well as the Jewish Community and the
Old Catholics.* The State Treaty of 1955% required Austria to make restitution. This was done
on the basis of a treaty with the Catholic Church,’' and also on the basis of separate laws for the

" Dohr, supra note 76, at 188.

* “Vereinsgesetz,” repromulgated Aug. 28, 1951, BGBI. no. 233/1951, § 3 a.

* Civil Code, § 26 has been translated [by P. Baeck, The General Civil Code of Austria (Dobbs Ferry, 1972)] as follows:

The mutual rights of a duly organized corporate body are determined by its contract or purpose and by the
special provisions which apply thereto. In their relationship toward others, duly organized corporate bodies
generally have the same status as individuals. Unlawful corporate bodies have no rights whatsoever, either
against their members, or against others, and are incapable of acquiring rights. Unlawful corporate bodies are
those which are specifically forbidden to exist by the political laws, or are evidently contrary to safety, public
order, or good morals.
 Blum, supra note 5; Gampl, supra note 42, at 1218.

*BAO, § 38.

* “Korperschafssteuergesetz,” July 7, 1988, BGBI. no. 401/1988, as amended, § 2.

* “Vermogenssteuergesetz,” July 7, 1954, BGBI. no. 192/1954, as amended, § 3,9 7.
 “Gewerbesteuergesetz,” Dec. 3, 1953, BGBL. no. 2/1954, as amended, § 2. no. 6.

“BAO, §§ 34-47.

* “Kirchenbeitragsgesetz,” Apr. 28, 1939, Gesetzblatt fiir das Land Osterreich, no. 543/1939.

* F. Maultaschl, W. Schuppich, & F. Stagl, Rechtslexikon, KIR, (Wien, 1955-).

* Supra note 58.

* Vertrag zwischen dem Heiligen Stuhl und der Republik Osterreich, signed June 23, 1960, BGBL. no. 195/1960.
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Protestant Church, the Old Catholic Church,’* and the Jewish Community.”* These compensa-
tory enactments provided restitution in kind (for the Catholics), a lump-sum payment (for the Jews),
and annual fixed payments as well as annual payments of the salaries of specified numbers
of church personnel for all four religions. The annual payments have been adjusted periodi-
cally for inflation.

For the Catholics, Protestants and Old Catholics, the Nazi legislation of 1939 intro-
duced the church tax, a levy that the churches impose on their members.?* This tax can be
enforced through civil law suits, but individuals can avoid future tax liabilities by leaving the
church. For the Catholic Church, this tax replaced the heretofore existing governmental defray-
ing of church expenditures that in turn is rooted in the expropriations of Church property by
Emperor Joseph II and in even older ties between the Church and the governing nobility.”

For the Jewish Community, the religious levy is based on the 1890 Recognition Act.”’
Compared to other churches, the tax collection regime for the Jewish community has the
advantage of allowing a collection of the tax in the form of an execution of an administrative
decree. For all religious communities, the levying of taxes on their members appears to be
possible through section 14 of the Recognition Act of 1874. However, none of the smaller
recognized religions have made use of this provision.

7. CIVILREGISTERS AND THE RELIGION OF CHILDREN

According to the Act on Civil Registers,” the religion of an individual is entered into the
registers whenever personal status changes (birth, death, marriage) are recorded. This applies
only to persons who belong to a recognized church or religious community. Individuals who do
not profess adherence to a religious faith may use a registration form that makes no mention of
religion.

The religion of children is determined by the parents, and disputes among them are gov-
erned by the Act on the Religious Education of Children of 1985, according to which a child
over the age of twelve cannot be brought up in a religion against his or her will, and young people
over the age of fourteen can freely choose their religion.

” Supra note 66, § 20.
* “Bundesgesetz iiber finanzielle Leistungen an die altkatholische Kirche,” Oct. 26, 1960, BGBI. no. 221/1960, as

amended.

* “Bundesgesetz iiber finanzielle Leistungen an die israelitische Religionsgesellschaft,” Oct. 26, 1960, BGBL. no.
222/1960, as amended.

* Supra note 88.

* Maultaschl, supra note 89.

7 Supra note 67.

* Schwendenwein, supra note 45, at 264.

” “Personenstandsgesetz,” Jan. 19, 1983, BGBI. no. 60/1983, as amended.

100 ¢

‘Bundesgesetz iiber die religiose Kindererziehung,” reenacted Apr. 5, 1985, BGBI. no. 155/1985.
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8. EDUCATION

The teachings of the recognized religions are taught in the public schools at the primary and
secondary school level. The government pays for the instruction, including the salaries of the
teachers. The content of the instruction is provided by each religious community who also
appoints the instructors. Religious education is obligatory for the students who belong to a
recognized religion, unless an option is exercised to forego religious instruction. For children
below the age of fourteen, the parents make this decision; older students make it themselves in
a written statement. Currently, the basic principles of the system are expressed in an Act on
Religious Education of 1949.'"!

Private schools of recognized churches and religious communities are subsidized by the
government, if the schools are certified as being equivalent to public schools. The subsidy con-
sists of funding the teaching staff of the schools, either through the providing of teachers or
through the payment of the salaries of the teachers employed by the school or the religious
community. This benefit is not available to communities of believers, unless the government
decides that a school maintained by them fills a special need.'*

Theological faculties are maintained at Austrian universities. These are financed by the
government, like all university institutions in general. Austrians do not pay tuition when attending
an Austrian university.'” One faculty teaches Protestant theology and several others teach Catho-
lic theology. These faculties are integrated into the administrative apparatus of the universities.
However, the content of the teaching is determined by the churches without governmental inter-
ference, and instructors can be appointed only if their appointments are agreeable to the
churches.'™ For the Protestants, this is guaranteed through the Protestant Recognition Act of
1961,' and an Act on the Teaching of Protestant Theology of 1981;'% for the Catholics,
through the Concordat of 1934,'°” and an Act on the Teaching of Catholic Theology of 1969.'%

VI. OFFICIAL OR QUASI-OFFICIAL GOVERNMENT ENTITIES RESPONSIBLE FOR
RELIGIOUS ISSUES
The Federal Ministry of Culture, Science and Education administers the regime of recognizing religions. A
quasi-independent agency observes religious groups suspected of being dangerous sects. In addition, various
agencies may become involved with religious groups on matters falling within their competence.

The observation of sects commenced in 1994, through a resolution of the Parliament that instructed the
Cabinet to inform the public on “‘sects, pseudo-religious groups and destructive cults,” and to provide counseling

" “Religionsunterrichtsgesetz,” July 13, 1949, BGBL. no. 190/1949.
” “Privatschulgesetz,” July 25, 1962, BGBI. no. 244/1962, as amended, §§ 17 et seq.

103 ¢

‘Bundesgesetz iiber die Organisation der Universititen,” BGBL. no. 805/1993.

' Schwendenwein, supra note 45, at 567 & 716.

105

Supra note 66.

' “Bundesgesetz iiber die Studienrichtung Evangelische Theologie,” Jan. 20, 1981, BGBI. no. 57/1981.

107

The Concordat [supra note 65] in turn has led to the application of various provisions of Canon law to the inner

workings of the Catholic theological faculties, among them, the Apostolic Constitution, “Sapientia Christiana, ” Apr. 15,
1975, Acta Apostolicae Sedis 71 (1979).
'* “Bundesgesetz iiber katholisch-theologische Studienrichtungen,” July 10, 1969, BGBL. no. 293/1969.
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for members of such groups who feel victimized or want to leave the group. This mandate was carried out by
the Federal Ministry for Environment, Youth, and Family, which published an informational brochure about sects
in 1996.'°

In 1998, the observation of sects was put on a statutory basis through enactment of the Act on the Creation
of an Agency for the Documentation and Information of Issues concerning Sects.!'° The thereby newly-created
Federal Agency for Issues Pertaining to Sects (Agency) enjoys, according to legislative intent, a certain degree
ofindependence, in that the supervision by the Federal Ministry of Culture, Science and Education s limited (see
below). The Agency is empowered to gather and dispense information on dangers that could emanate from
sects or similar organizations and to inform the public accordingly. The Agency also is empowered to cooperate
with foreign and domestic agencies, coordinate research, and provide counseling.

The Agency may engage in these activities if there is well-founded suspicion that a sect or similar organiza-
tion'"! endangers anyone’s:

+ life or physical or emotional health;

+ free development of personality, including the freedom to join a group or leave it;
+ familylife;

+  property or financial independence;

 orendangers the free mental and physical development of children or juveniles.

Inits activities, the Agency must be tolerant of the views of all religious and philosophical communities and
respect civil liberties and human rights. The work of the Agency must be objective. In addition, extensive
protections of privacy must be observed that are in keeping with the Austrian Privacy Protection Act of 1978.1!2
Among these protections are restrictions in the manner in which personal data can be gathered, and the circum-
stances under which they can be processed or transmitted. The Agency is to restrict itself as much as possible to
data that are publicly accessible or voluntarily communicated. In no event may coercive methods be used.
Personal data that is not publicly accessible can be gathered only under the balancing of the conflicting interests
involved. The use of transmitted data is restricted to the specific purpose of the transmission. Stored data must be
reviewed biannually and erased if no longer relevant.

The Director of the Agency is appointed by the Federal Minister for Environment, Family, and Youth and
has to report periodically to the Minister on the findings of the agency. However, the Minister may revoke the
appointment or dismiss the Director only in the case of serious violations. The Minister has limited rights of
supervision over the agency in that he can revoke agency actions only if they violate the law or are not covered
by the budget.

109

“Regierungsvorlage,” May 19, 1998, Beilagen zu den Stenographischen Protokollen des Nationalrats XX GP
no. 1158.
"’ “Bundesgesetz iiber die Einrichtung einer Dokumentations- und Informationsstelle fiir Sektenfragen,” Aug. 20,
1998, BGBL. no. 150, [Appendix].
"' The law does not apply to the recognized religions.
" Datenschutzgesetz, supra note 76.
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VIL. IMPORTANT ISSUES

It appears that the only conflicts on religion that are currently experienced in and with regard to Austria are
the policies and laws described above, dealing with the newer and not fully recognized religions. The 1998
Corporate Status Act has been criticized for its effects of blocking recognition, instead of granting it, and thereby
denying equality to the newer religions. The Austrian policy of monitoring potentially dangerous sects has been
described as being discriminatory. Thus, the U.S. Commission on Security and Cooperation in Europe has
urged Austria to live up to its international commitments and the U.S. Department of State has stated that Austria
fosters societal discrimination through its legislation on the recognition of religions and through its practice of
observing sects.'*

The Austrian Government, on the other hand, is of the opinion that the 1998 Corporate Status Act does
not infringe on the freedom of religion as guaranteed by Austrian constitutional enactments and by international
treaties. According to the Austrian Government, the newly created two-tier system of recognizing religious
communities is an appropriate way of fitting smaller and newly emerging religious groups into the traditional
system of interaction between the state and the religious communities. Moreover, it has been asserted that the
appropriate forum for challenging the Austrian legislation and practice would be the Austrian Constitutional
Court and the European Court of Human Rights.'*

Within Austria, there has been some criticism of the 1998 Corporate Status Act by some Protestant
spokesmen, by one small political party, and by some constitutional experts. These opponents of the Act have
argued that a two-tier status of religious groups (and the numerical requirement for full recognition) might violate
the principle of equality.'* In addition, they would have preferred a lower limit of 100 individuals for granting
corporate status instead of the statutorily required 300. However, the major political parties as well as the
overwhelming majority of Austrians are in favor of the new legislation on recognizing religions. This majority
views this legislation as a solution to the ongoing conflict concerning new religions that is in keeping with principles
of due process.''®

The Austrian practice of monitoring potentially dangerous religious groups is defended by Austria as being
within the acceptable European human rights standard, and it is motivated by the widespread concern over
events such as the mass suicides in the “Jim Jones” sect in Guyana, of the “Temple de Soleil” in Switzerland and
Quebec, the “Heaven’s Gate” group in California, and the “Davidian” sect in Waco, Texas.'"”

113

Supra note 11.

" Austrian Information Service, Freedom of Religion and Belief and the New Austrian Law on the “Legal
Personality of Religious Belief Communities,” (Jan. 20, 1998, Washington). This press release is available at <http://
www.austria.org/press/49.html>; see also supra note 109.

"*'S. Kummer, “Verfassungsrechtler kritisiert neues Religionsgesetz,” Die Presse 8 (Nov. 28, 1998).

Reingrabner, supra note 5, at 510.
Supra note 109.
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RELIGIOUS LIBERTY: THE LEGAL FRAMEWORKIN SELECTED OSCE COUNTRIES

FRANCE

ABSTRACT

France recognizes freedom of religion at an individual as well as a collective level, and religious groups are
free to organize themselves. This freedom may be subject only to such limitations as are prescribed by law and
as are necessary to protect public safety or order or the fundamental rights of others. State-church relations have
evolved from confrontation at the beginning of the century to cooperation today with the various religious beliefs
represented in French society. This article first briefly reviews the legal and constitutional background of France
and cites the constitutional provisions establishing the principle of freedom of religion. It then lists the main
international agreements, directly or closely related to freedom of religion, and analyzes existing church-state
relations and how freedom of religion is protected. Finally, it addresses the parliamentary and official and quasi-
official governmental entities responsible for monitoring certain religious groups and the conflict over scarves
worn by Muslims in public schools.

INTRODUCTION

Since the Revolution of 1789, all the French Constitutions have recognized freedom of religion with the
exception of the constitutional texts of the Consulat and Empire (1800-1815) and the constitutional texts of
1875, which were silent on the subject. For example, the Constitution of the Year II1 (1795) proclaims the
freedom of practice of cult,' and Article 10 ofthe 1789 Rights of Man Declaration states that “no one may be
troubled on account of his opinion or religion, provided that their expression does not infringe public policy as
established by law.”” Some other texts are more original, such as the Constitution of November 4, 1848, which
ensured the protection of religion, and the Constitution of January 14, 1852, which required that the Senate
oppose the promulgation of laws contrary to the freedom of cults.>

Freedom of religion inevitably poses the problem of church-state relations. Through its history, France
experimented with almost all formulas of church-state relations, and it finally opted for laicité® in 1905, repealing
the Concordat signed between Napoleon and Pope Pius VII on July 15, 1801. The Concordat granted the civil
authorities an important role in church-state interactions. It survived over a century under political regimes both
hostile and favorable toward the Church. When the Republicans came to power in 1879, they felt that the very
existence of their regime was incompatible with the preservation of an influential church. They ultimately enacted
anti-clerical legislation in 1905 separating church and state, guaranteeing freedom of public worship and refusing
financial aid to churches. Although the present system is based on these regulations, the principle of separation
established in 1905 has lost its sharp, anti-clerical nature; and numerous contacts between churches and state
take place.*

' The term cult was and is, in France, a typical 19th century doctrine which focused more on the external ele-
ments of religion. Cults are more or less structured communities of persons united by the same conviction and assenting
to the same religious disciplines.

* Religion et Droit, Actes du IV Colloque National des Juristes Catholiques 61 (Editions Téqui, 1983).

* Laicité is often translated as secularism. However, laicization concerns the legal and political position and
influence of religion while secularization means the gradual and relative loss of social importance of the religious element
in society. Laicization addresses the relationship between the political and the religious element, and secularization
addresses the sociological position of religion in culture and society. The degree of laicization does not necessarily
correspond to the degree of secularization in a society. Various degrees of laicization are possible, the highest being
when religion is completely relegated to the private sphere.

*J. Robert, La liberté Religieuse, 46 R.1D.C. 630 (2-1994).
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Generally speaking, France is a Catholic country (81 percent of the French people declare themselves
Catholics), but for historical reasons and because it was a land of asylum and economic immigration, various
religious beliefs are represented today in French society” There are about 3 million Muslims, which makes Islam
the second largest religion in France. Most come from the Maghreb, especially Algeria. There are eight great
mosques and 120 mosques or prayer rooms, which can accommodate 200 to 1,000 members, and more than
athousand specially adapted places.

Protestant churches together have 800,000 to 900,000 members, whichis 1.6 percent of the population,
and the French Jewish community has 700,000 members. The Russian, Greek, Serbian, Rumanian, Lebanese,
Syrian, Ukrainian, etc. Orthodox Churches have 200,000 members. The first Russian and Greek parishes
appeared in the early 19th century. A hundred years later, the Bolshevik Revolution and the war between Greece
and Turkey brought many immigrants to France, many of whom built new churches. The Apostolic Armenian
Church has 180,000 members. The French Armenian community comes from the immigration resulting from the
massacres by the Turks in 1915. The Maronites, the Chaldeans, and the Melkite Greeks are also present in Paris
or in the Paris area.

Religions from Asia are also practiced. There are 500,000 Buddhists present in France, and Tibetan
Lamaism and Zen have been attracting an increasing number of Westerners. Popular Chinese religions have
about 28,000 members. In addition to these long-standing religions, there are smaller religious communities
either deriving from associations originating abroad (Mormons, Jehovah’s Witnesses, etc.) or resulting from
schisms within the Catholic Church, such as the Old Catholic Church, or opposition to rules promulgated by the
State. Such communities have about 200,000 members. Finally, in resent years, various religious groups referred
to as sects® by some members of the government or parliament have multiplied. They count between 200,000 to
400,000 followers in France.

I. LEGALAND CONSTITUTIONAL BACKGROUND
A. Circumstance of Adoption of the Current Constitution
The Constitution of the Fifth Republic, superseding that of 1946, came into force on October
1958. The Fourth Republic was established in 1946 and attempted to restore the liberal democratic
tradition of constitutional government after the fall of France in 1940. However, the existence of
political divisions, governmental instability, and military unrest in the wake of decolonization brought
its early demise.

The growing importance of the Communist Party, the rebirth of the extreme right in the 1950s,
General De Gaulle’s disdain for politicians, his withdrawal from active politics, and the reluctance of
his followers in the parliament to give support to the various governments that came in power weak-
ened from the start a Constitution which did not have the broad based political support necessary to
carry it through any crisis.

The fourth Republic was a parliamentary regime, with the real power lying in the Assemblies
which chose the President of the Republic. The proportional representation electoral system resulted
in inevitable coalitions, and France endured twenty-three governments in twelve years.

* These numbers and the following statistics were provided by the French Ministry of Foreign Affairs, Press,
Information, and Communication Department.
*In its January 2000 report, the Mission Interministerielle de Lutte contre les Sectes (inter-ministries commission

to monitor sects) defines a sect as “an association of a totalitarian structure, stating religious objectives or not, whose
actions infringe on human rights and [upset] social balance.” See VI for additional information.
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In the mid-1950s France was forced to leave several of'its colonies. French troops left Vietnam
in 1954 after a series of military defeats. Tunisia and Morocco were next in 1955, and in 1956 there
was the Suez debacle. The pullouts led to grave conflicts between the military leadership and the
politicians at home. The conflict between the military and the politicians worsened when the army
occupied Government House in Algiers and set up a Committee of Public Safety, warning the Presi-
dent not to capitulate to the Algerian independence forces.

When the Algerian-based troops occupied Corsica, the security forces sent from France to
counter them capitulated without a fight. The leader of the rebellion called for De Gaulle to take
charge. And the President of France, fearing a military coup that would spread to the mainland,
asked De Gaulle to head a government. He agreed on condition that he could draw up a new
constitution. A law gave his government the powers to issue decrees it thought necessary for six
months, while it prepared a draft of a constitution to be put to the people by referendum. The Con-
stitution was adopted on September 28, 1958, with a substantial majority in favor (80.1 per cent of
those voting constituting 66.4 per cent of the electorate).

The 1958 Constitution focuses primarily on issues of the operations of the institutions rather than
on grand principles either of government or of fundamental rights and is a rather technical text. It
mainly contains rules on the competence and functioning of the organs of government (the President,
the government, and the parliament), the enactment of legislation, and guarantees for the indepen-
dence of the judiciary. However, in its preamble, it proclaims the attachment of the French people to
the Rights of Man as defined by the Declaration of 1789 and by the Preamble of the 1946 Constitu-
tion.’

B. Order of priority of laws in the state
The hierarchy of laws is as follows®:

—

Constitution and Constitutional laws (lois constitutionnelles),

2. Treaties and International Agreements duly ratified,

3. Organic laws (lois organiques); They are laws of particular importance which affect the pow-
ers and interrelationship of such constitutional authorities as the President of the Republic, par-
liament, the Constitutional Council, and the judiciary;

4a. Ordinary laws;

4b. Ordinances ratified by the parliament (ordonnances), Under Article 38 of the Constitution, the
government may be authorized for a limited time to take through ordinances measures that are
normally within the domain of the law. These measures come into force upon their publication
but become null and void if the bill for their ratification is not submitted to parliament before the
date set in the enabling act;

5a. Decreesissued by the President of the Republic (décrets) and decided upon in the Council of
Ministers;

5b. Ordinances before ratification by the parliament;

Decrees issued by the Prime Minister (décrets);

7.  Decreesissued by individual ministers and heads of local governments (arré#és).

o

7 1. Bell, French Constitutional Law, 10-14 (Oxford, 1992).

® Repertoire Civil Dalloz, Lois et Décrets, 3.4 (Ed. Dalloz 1998).
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C. Publication of the laws

Laws, decrees, ordinances, and arrétés can be found in the Journal Officiel (official gazette).
The Journal Officiel is published every day. There are five series; the most important and relevant
one is the one containing the “/ois and décrets,” in which all the statutes and the important adminis-
trative regulations are included, generally a day or so after they have been adopted. Two other
important series are the series reporting the parliamentary debates, débats parlementaires, and the
one containing the Documemits parlementaires which contains the reports and opinions of the com-
mittee in charge of examining a bill.

The Journal Officiel also produces all the codes, regardless whether they have been adopted
through parliamentary legislation’ or through administrative compilation.'® These publications contain
the provisions of the code; no commentary or references are attached to them. Codes are also
published by private publishing firms; the most famous are the “little red codes” produced by Dalloz.
A commentary and list of cases are added to the text of the provisions.

D. Relief available to citizens for violation of rights

France has a dual system of courts: administrative courts, on the one hand, and civil and criminal
courts, on the other. As a general rule, jurisdiction is given to the latter when violations are committed
by private individual or groups while administrative courts control the actions of the public authorities
in almost all areas.!! These courts form a three-tier hierarchy headed by the Conseil d’Etat'? in Paris,
below which are the regional Cours Administrative d’ Appel and the Tribunaux Administratifs.'* They
are easily accessible: all that a person has to do is to fill in a straightforward form, including a brief
summary of the facts, the grounds on which the “decision” of the administration is challenged, and the
relief which is sought. The applicant needs to show only that he or she has an interest in the action.
This requirement has been interpreted generously by the courts. A person’s interest does not have to
be strictly financial and may;, as in civil proceedings, be purely moral. All actions must be brought
within a period of two months after the decision was challenged. Legal aid is available.'

The role of the administrative courts is very important in the protection of civil liberties. Such
courts are a primary guardian of the rights of a citizen who oppose the administration.'® The courts
exercise maximum control over decisions affecting civil liberties or other rights of the individual. They

? Such as the New Criminal Code or the New Code of Civil Procedure.

' A Commission supérieure de codification collects legislative and administrative texts in specific areas so that
they are ordered in a code. The codes only compile existing texts and organize them rationally. This new trend of
codification differs considerably from the Napoleonic codification, which adapted the previous rules in order to reflect
in the law the political changes which had occurred. The present codification is an administrative necessity.

" L. Neville Brown & J. S. Bell, French Legislative Law, Ch. 6 (Oxford, Clarendon Press, 1993).

" The Conseil d’Etat has a double role: adviser and judge of the administration. All draft bills introduced into
parliament by the government must have been first submitted to the Conseil for its advice. However, the government can
ignore these conclusions. The Conseil has also the duty of acting as general legal adviser to the government and to
individual ministers. In some matters, its advice must be sought and followed (e.g. cases of deprivation of French
citizenship).

In its judicial capacity, the Conseil d’Etat reviews the decisions of the lower adminstrative courts. It also gives
advisory opinions on the law during litigation when requested to do so by these courts. It retains some matters as a court
of first and last instance.

** John Bell, Sophie Boyron & Simon Whittaker, Principles of French Law, 41, 42 (Oxford University Press 1998).

“1d at 114 & 115,

" Ordinary courts are the guardian of individual liberty. Article 66 of the Constitution provides that:

no one may be arbitrarily detained. The judicial authority, guardian of individual liberties, shall
ensure respect for this principle under the conditions stipulated by law.
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ascertain both the correctness of the facts and the appropriateness of the evaluation made by the
administration.'®

The principal alternative to the courts is the médiateur (mediator), the French “ombudsman”
established by a law of January 3, 1973. The mediator was created to restrain the excesses of the
administration and to provide a simple, free, and readily accessible remedy. He investigates com-
plaints that the administration has failed to live up to its mission in both the central government and
local governments. In addition, the Mediator includes proposals for reform in his annual reports to the
administration; the proposals focus on matters which have surfaced during his investigations. These
proposals are taken seriously by the government and are often implemented, as is noted in the
mediator’s annual reports.'’

E. Role of Constitutional Courts and Constitutional Tribunals

The control of the constitutionality of laws is entrusted to the Conseil Constitutionnel (Consti-
tutional Council). The Council expresses an opinion on the constitutionality of a measure before it
comes into effect. It operates a priori and not a posteriori, but its opinions are final and binding upon
the President of the Republic, upon parliament, and upon the government.

The Council is composed of nine members appointed for nine years and renewable every three
years. Three members, including the Chairman, are chosen by the President of the Republic, three
others by the President of The National Assembly, and three by the President of the Senate. In
addition, former Presidents of the Republic are automatically members of the Council unless they
choose otherwise.

The Constitutional Council is not formally a court, but a council. It does not hear applications
from individual citizens concerning the constitutionality of laws passed by the parliament in relation to
concrete fact situations. All organic laws and Parliamentary Standing orders are submitted to the
Council for constitutional control while ordinary laws and international agreements may be referred to
it by the President of the Republic, the Prime Minister, the President of the national assembly or the
President of the Senate, or, more commonly, by sixty deputies or senators before the law is promul-
gated or the international agreements ratified.

No legal provisions set the procedure that the Constitutional Council must follow when giving
a decision. Normally, the Council has a month to check the constitutionality of a law; however, if
the government thinks that the law in question is of crucial importance, the Council has to make a
decision within eight days. The decision reflects the choice of a majority of members. No
dissenting opinion is ever published, and the breakdown of the vote is kept secret. It is believed that
the independence of each member is better protected by secrecy. The decisions are published in the
Journal Officiel.

' Bell, Boyron & Whittaker, supra note 13, at 186.

" 1d. at 200 & 201.

28



Although not integrated into the hierarchy of courts, the Council does carry authority in its inter-
pretation of the Constitution. Its rulings on the constitutionality of a law must be followed by the ordinary
private law and public law courts, and its interpretation of provisions of a law are respected by them and
are typically followed as authoritative statements.'®

II. CONSTITUTIONAL PROVISIONS RELEVANT TO FREEDOM OF RELIGION OR

BELIEF

Article 2 of the 1958 Constitution states that “France is a Republic, indivisible, lay, demo-
cratic and social. It shall insure the equality of all citizens before the law, without distinction of origin, race or
religion. It shall respect all beliefs.” In its preamble, the Constitution also proclaims its attachment to the Rights
of Man as defined by the Declaration of 1789, confirmed and completed by the Preamble of the 1946
Constitution. This preamble proclaims anew that “any human being possesses inalienable and sacred rights,
without distinction as to race, religion, or beliefs.”*® The Declaration of 1789 enunciates a number of funda-
mental freedoms, among them free expression of religious and other opinions. In addition, the principle of
freedom of association was recognized by a law enacted in 1901, and was given constitutional value by a
decision of the Constitutional Council dated July 16, 1971.%°

France has also enacted several laws prohibiting discrimination based on race, religion, or membership
in a particular ethnic group or nation. Law No. 72-546 dated July 1, 1972,*' contains provisions concerning
spe-cific acts of discrimination and their corresponding criminal sentences. Law No. 90-615 dated July 13,
1990,% is more general and denounces “all discrimination based on membership or absence of membership
to an ethnic group, a nation, or a religion.” This Law adds that “the state must ensure the respect of this
principle.”

1. INTERNATIONAL COMMITMENTS
A. International treaties
France is a party to the following agreements:

*  The Universal Declaration of Human Rights;
»  The European Convention for the Protection of Human Rights and Fundamental Freedoms:*

®Id. at 147-156.

" C. Desbach & J. M. Pontier, Les Constitutions de la France (Editions Dalloz, 1983).

* J. Bell, French Constitutional Law (Oxford, 1992) citing CC Decision No. 71-44DC, at 150:

...Considering that, among the fundamental principles recognized by the laws of the Republic

and solemnly reaffirmed by the Constitution, is to be found the freedom of association; that by virtue
of this principle, association may be formed freely and can be registered simply on condition of the
deposition of a prior declaration; that thus, with the exception of measures that may be taken against
certain types of association, the validity of the creation of an association cannot be subordinated to
the prior intervention of an administrative or judicial authority, even where the association appears to
be invalid or to have an illegal purpose....

* JO(Journal Officiel), July 2, 1972, at 6803-6804.

2 JO, July 14, 1990, at 8333.

® JO, May 4, 1974, at 4750.
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The principle of freedom of religion is primarily stated in Article 9** of the Convention and
Article 2 of the first protocol. France ratified the Convention in May 1974;

*  The International Covenant on Civil and Political Rights;*

»  The International Convention on the Elimination of all Forms of Racial Discrimination;

«  Convention on the Rights of the Child;*’

»  Convention for the Protection of Individuals with Regards to Automatic Processing of Personal
Data;*%and the

«  Convention Against Discrimination in Education.?’

France has not adopted the 1995 Framework Convention for the Protection of National Minorities
(Council of Europe).

B. OSCE commitments

France is a member of the Organization for Security and Cooperation in Europe. The Helsinki
Final Act commitments, reinforced and expanded by follow up conferences, are not legally binding
although the participating States have made comparable commitments in other contexts. The State’s
failure to comply with any of these commitments could have serious political repercussions, however.

C. Treaties ratification procedure

The President of the Republic negotiates and ratifies international agreements.** However, for
certain types of agreements, ratification is conditioned upon an authorization from parliament. The
Constitution provides that peace treaties, trade treaties, treaties or agreements relative to an interna-

* Art. 9 states:

(1) Everyone has the right to freedom of thought, conscience and religion; this right includes
freedom to change his religion or belief and freedom, either alone or in community with others
and in public or private, to manifest his religion or belief, in worship, teaching, practice and
observance.

(2) Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are
prescribed by law and are necessary in a democratic society in the interests of public safety, for
the protection of public order, health or morals, or for the protection of the rights and freedoms
of others.

#JO, Feb. 1, 1981, at 398. Art. 18 states:

1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall
include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually
or in community with others and in public or private, to manifest his religion or belief in worship,
observance, practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to have or to adopt a
religion or belief of his choice.

3. Freedom to manifest one’s religion or beliefs may be subject only to such limitations as are
prescribed by law and are necessary to protect public safety, order, health, or morals or the fundamen-
tal rights and freedoms of others.

4. The States Parties to the present Covenant undertake to have respect for the liberty of
parents, and when applicable, legal guardians to ensure the religious and moral education of their
children in conformity with their own convictions.

* JO, Nov. 10, 1971, Art. 5, at 11100.
7 JO, Oct. 12, 1990, at 12363.
*JO, Nov. 15, 1985, at 13436-13439. Art. 6 states:

Personal data revealing racial origin, political opinions or religious or other beliefs, as well as
personal data concerning health or sexual life may not be processed automatically unless domestic
laws provide appropriate safeguards. ...

®JO,Nov 7, 1961, atp 10166.
* Const., art 52.
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IV.

tional organization that imply a commitment of the finances of the State, those that modify provisions
of alegislative nature, those relative to the status of persons, those that call for the cession, exchange
or addition of territory may be ratified only after authorization is given by the parliament.*!

After authorization to ratify is given by the parliament, the executive remains free to decide on the
ratification date. Treaties are published in the Journal Officiel. They have an authority superior to
that of law.

D. Experience of the state before international tribunals on religion issues

Although France has been found guilty by the European Court of Human Rights of violations of
some of the Articles of the European Convention for the Protection of Human Rights and Fundamen-
tal Freedoms, it appears that none of these charges refers to Article 9, which states the right to
freedom of thought, conscience, and religion.

LAWS ON FREEDOM OF RELIGION
The cornerstone of the French system is the Law of December 9, 1905** (hereinafter the 1905 Law), on

the separation of church and state, completed and modified by the Law of January 2, 1907,* and the Law of
April 13, 1908 * It contains two articles which briefly and clearly articulate the present concept of separation of
church and state. Article 1 states that the Republic guarantees freedom of conscience as well as the free exercise
of cults. The only permissible restrictions are those necessary in the interest of public order. Article 2 stipulates
that the republic does not recognize, pay, or financially support any cult. In these two articles, the 1905 Law
affirms the religious neutrality of the state and respect for freedom of conscience. The principles of separation of
church and state and freedom of religion expressed in the 1905 Law were confirmed in the 1958 Constitution as
seen above. The Law does not apply in three departments in the east of France: Haut-Rhin, Bas-Rhin, and
Moselle. While under German rule as a result of the Franco-German war of 1871, these departments stayed
under the regime established by the Concordat. After their return to France, they maintained their old legislation.

A. Neutrality of the state
1. THEPRINCIPLE
The fact that the Republic does not recognize any religion does not mean that it ignores religion
or religious beliefs. It has, however, abandoned the previous system of recognized religions. The
Republic wanted to erase any distinction among religions. They are all treated in the same way. An
attitude of hostility or distrust no longer exists. Religion is a private option for French citizens; it is no
longer a public service *

This neutrality is at the same time both negative and positive.* It is negative because, although
the Republic accepts all manifestations of thought and rejects no ideology, it make no positive choice
infavor of one set of beliefs. It is positive because it requires that the free exercise of citizens’ cults be

* Const., art 53.

® JO, Dec. 11, 1905, at 7204.

® JO. Jan. 3, 1907, at 34.
34J'O,Apl‘. 14, 1908, at 2609.

* Robert supra note 4, at 631.
*Id. at 629.
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guaranteed. This fact sometimes implies an obligation upon the state to deliver the necessary tools to
ensure that the religious norms each individual citizen thinks should be observed can be observed *’
For instance, the state must provide each citizen with the opportunity to attend the ceremonies of his
church and be instructed in the beliefs of his chosen religion.* This obligation has also resulted in the
enactment of laws regarding the status of chaplains, the conditions under which animals should be
slaughtered to conform to the beliefs of certain religions,* and the recognition of conscientious objec-
tion.*

One of the consequences of this neutrality is that the Republic is prohibited from financially
supporting any religion. It can no longer pay the salaries of religious ministers.* Another consequence
is that religions benefit from the total freedom of organization. This fact is particularly important for
religions which have a very strongly structured hierarchy such as the Catholic Church. The state
cannot regulate the numbers of seminaries or their curricula, and it cannot intervene in their territorial
organization.*

2. THEEXCEPTIONS

There are, however, certain exceptions to the neutrality of the state which cannot be absolute.
Religion contains a social dimension. First, religious involvement influences one’s behavior in society;
and, second, as faith is experienced collectively, it leads to the establishment of communities to
participate in ceremonies, transmit their faith, and erect institutions which cannot be ignored by civil
authorities. Below are listed what might be considered the most important exceptions:

+  Certain ministers, namely those working in prisons, hospitals, and private schools if the school
has entered into a contractual relationship with the state under Law No. 59-1559 dated Decem-
ber 31, 1959, and military bases, are paid by the state.**

» Asaresult of the 1905 Law, the state owns Catholic places of worship built before 1905. It
finances the upkeep, maintenance, and restoration of many cathedrals. The state assumes all the
financial responsibilities tied to ownership, while the Catholic Church is entitled to free use of the
buildings.*

*  The state can guarantee sums borrowed by churches to construct new places of worship.*’

Id. at 633.
*Bell, French Constitutional Law 152 (Oxford, 1902):

Napoleon created a state monopoly of education. However, the freedom to open private educa-
tional establishments was recognized for primary schools in 1833, for secondary schools in 1850, for
higher education in 1875, and for technical education in 1919. Freedom of education has never been
clearly separated from the freedom of parents to choose the schooling that they wish for their chil-
dren.

* Robert, supra note 4, at 633.

“C. Ser.Nat., Arts. L 116-1, L 116-5 & L116-6.

" Supra note 32, Art. 2, at 7204.

** Robert, supra note 4, at 630.

* JO, Jan. 3, 1960, at 66.

* Supra note 32, Art. 2, at 7204.

* Supra note 32, Art. 3, at 7204.

* Supra note 34, Art. 5, at 2609.

" Law No. 61-825 dated July 29, 1961, JO July 30 1961, at 7027.
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» Religious associations, including churches, enjoy an extremely favorable tax regime. Enterprises
and individual taxpayers can deduct, up to a certain limit, donations made to such organizations
that serve the public interest.**

»  The State has an embassy to the Holy See; and, correlatively, the Holy See is represented by an
apostolic nuncio, who is, as a matter of law, the senior member of the diplomatic corps.

» Under Law No. 86-1067 dated September 30, 1986,* public television must broadcast Sun-
day religious programs that reflect religious beliefs found in French society. The law, however,
prevents minority religions from gaining access to the broadcast media because access time is in
effect, reserved for larger more traditional religions.

»  Government agencies are closed on most Christian holidays, and leave may be granted to state
employees belonging to the Jewish, Muslim, and Armenian communities for their religious holi-
days.”®

B. Respect for freedom of conscience

The affirmation that the Republic guarantees freedom of conscience means not only that the state
itself must respect it but also has pledged to sanction its violations. Under the 1905 Law, it is a
criminal offense to pressure an individual into practicing or refraining to practice a religion by using
threats or violence against him or his family or by making him fear that he will lose his employment.*!

More generally, the respect of freedom of conscience is affirmed by the courts’ recognition of
the unlawful character of any attitude tending to create discrimination based on religious beliefs. The
believers of one religion have the right to enforce the respect of this freedom before the administrative
courts when it is encroached by public authorities, and before the judicial courts (criminal or civil)
when violations are committed by private individuals or groups.™

The respect of freedom of conscience is also enforced in private relations. For example, the
refusal of one spouse to consent to the baptism of common children or to a religious marriage is
considered as a grave insult justifying a divorce; and the refusal by the ex-husband to deliver after a
civil divorce a repudiation certificate to his ex-wife, with whom he had been united under Jewish law,
will result in an award of damages.>

In addition, the organization of funeral ceremonies that do not conform to the will of the de-
ceased is punishable by a fine of 50,000 francs (approximately US $8,300) and six months’ impris-
onment. This provision allows a sanction against the organization of a religious funeral opposed by the
deceased when alive or vice versa.*

The only permissible restrictions are those necessary in the interest of public order. The refer-
ence to public order appears in Article 10 of the 1879 Declaration of Rights of Man; in the 1905

** C. Impots, Arts. 200 & 238 bis.
*JOOct. 1, 1986, Art. 56-57-L at 11755.

* B. Jeuffroy & F. Tricard, Liberté Religieuse et Régimes des Cultes en Droit Francais 1237-1038 (Paris, Editions
du Cerf, 1996).

" Supra note 32, Art. 31, at 7206.

* Robert, supra note 4, at 634, citing several court decisions.
* Guide Juridique Dalloz, Cultes, 186-2.

*C.Pen.,, Art. 433-21-1.
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Law;* and more recently in a decision of the Conseil d’Etat, ruling on whether Muslim girls may wear
head scarves in public schools.*

V.  LAWSAFFECTING THE OPERATION OF RELIGIOUS ORGANIZATIONS

No official status is conferred on a religion as a general matter, but some legal rules are applicable to a series
of institutions or organizations or to a grouping essential to the life of a church. Religious groups are free to
organize themselves. A distinction must be drawn between religious organizations and congregations.

A. Religious organizations

Since 1905, all religious organizations have the same legal status, a private law status. They are
either governed by the 1901 Law’” on the right of associations or by the 1905 Law which allows
them to obtain the status of cultural associations.’® The latter status is more favorable as it grants a
greater legal capacity, notably the right to receive gifts. The status of association under the 1901 Law
is easy to obtain as the Law only required registration at the local prefecture. There are no restric-
tions.

On the other hand, the administrative authorities and judges are very strict in dispensing the
status of cultural association created by the 1905 Law. They verify that the association has been
created to “provide for the expenses, maintenance and practice of the religion” and that it has “for
exclusive object the practice of a religion.” Also, the association must not disregard, by its practices,
public order. The cultural associations own the assets of the cult, and the administration verifies their
budget. Prior administrative approval is necessary in order to receive gifts.

The status of cultural association has been refused to several new religious movements, for
example Jehovah’s Witnesses.” The Conseil d’Etat found that one of their beliefs, refusal to allow
blood transfusions particularly in the case of minors, was contrary to public order.

In contrast to the French Government and some members of the parliament, the courts refuse to
enter inthe complex debate concerning the terms religion and sect. They liberally label a group a
religion as long as the community is united by the same conviction and its members adhere to the
same religious discipline. The courts refuse to evaluate the doctrine, because freedom of conscience
is absolute. In a decision dated July 28, 1997, involving the Church of Scientology, the Lyon Court of
Appeals stated that the essential question for the court to consider was whether or not the religious
community respects the law and the freedom of each individual. The court recognized the status of
religion given to the Church of Scientology but condemned some of its members for fraud and extor-
tion of funds. In addition the founder of the Lyon branch was held responsible for the suicide of one
of the members.®

* Supra note 32, Art. , at 7204.

* Robert, supra note 4, at 635 & 636.

7JO, July 2, 1901, at 4024.

* Id. Title TV, Arts. 18-24, at 1699.

¥ G. Gonzales, La Convention Europeenne des Droits de |”Homme et la Liberte des Religions 237 (Ed. Economica
1997).

® Le Monde, July 30, 1997, La justice face aux sectes & Societé, Nexis\lexis, Presse, Monde.
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B. Congregations

The legal status of congregations is covered by some of the provisions of the 1901 Law which
have been extensively modified by Law No. 505 dated April 8, 1942.%! This status has been ex-
tended to congregations other than the Roman Catholic church as long as these congregations are
connected to an institution which is found among the universal religions because ofits long history,
teaching commitments and development. To be recognized, a congregation must be approved by a
decree signed by the Prime Minister after consultation with the Conseil d’Etat. Its by-laws are at-
tached to the decree. The refusal to approve a congregation must be supported by findings. A
congregation’s dissolution will also be pronounced by decree. Congregations must provide a com-
plete list of their members and keep accounts.

Congregations which are not recognized can exist as ordinary associations under the 1901 Law.
As such, they will not benefit from the extended legal capacity granted to recognized congregations
and cultural associations.

C. The Concordat of 1801: Regime applicable in Alsace-Lorraine and Moselle

The Concordat with the papacy was one of Napoleon’s most important and popular acts. An
anti-clerical trend in government policy which began in May 1793 led to problems within French
society as well as to conflicts with the Pope. The Concordat restored religious peace, ending almost
ten years of bloody internal civil strife. Although the Pope very much wanted Napoleon to declare
Roman Catholicism the official religion of the state, the Concordat merely stated that Catholicism was
the religion of the majority of the French. The government agreed to pay clerical salaries, including
those of Protestant clergymen. Ecclesiastical authority was to be shared between the French State
and the Vatican. The Concordat was completed in 1802 by the Seventy-Seven Organic Articles,
unilaterally proclaimed by the French Government, which granted civil authorities a dominant role in
church-state interactions.®

Today, four religions are officially recognized in Alsace and Moselle: Roman Catholic, Lutheran,
Reformed (Protestant) and Jewish. The basis for such recognition is not religious content, because
such a basis would directly violate religious freedom, but a religion’s social value as a service to the
population. The Concordat applies only to the Catholic Church and the Organic Articles to the first
three recognized religions. The Jewish religion was regulated by an ordinance dated May 25, 1844

The 1901 Law on Associations is not applicable in Alsace-Lorraine and Moselle. Instead, asso-
ciations are regulated by a Law dated April 16, 1896, modified by a Law dated April 19, 1908.
There are several important differences between these texts and the 1901 Law:**

»  Theregistration procedure is longer and more complex. It must be done at the tribunal d’instance
and not at the prefecture.
»  The association must have at least seven members, as opposed to two under the 1901 Law.

T JO, Apr. 17, 1942, at 1446.

®E. A. Arnold, 4 Documentary Survey Of Napoleonic France 114, 115 (1994).
® Jeuffroy & Tricard, supra note 49, at 41-87.
“Id. at 341 & 342.
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»  The administration may oppose the registration of the association. However, citing the Conseil
Constitutionel’s ruling giving constitutional value to the freedom of association, the Strasbourg
Administrative Court quashed a decision of the administration.®

»  Thelegal capacity of the association is broader than the capacity of cultural associations. They
can purchase any type of assets and even invest in real estate.

VI. OFFICIAL OR QUASI-OFFICIAL GOVERNMENT ENTITIES RESPONSIBLE FOR
RELIGIOUS ISSUES
The Prime Minister appointed two successive advisory commissions whose recommendations do not
have force of law.

An Observatoire sur les sectes was created in 1996. The Observatoire comprised representatives of the
major ministries. It had three main missions: 1) analyze the sects phenomenon, 2) report to the Prime Minister,
and 3) propose ways to oppose sects.*

This organization published its first annual report in July of 1998,” alarmed by the increased interest in
children shown by the sects. The report reveals that approximately 50 sects actively enroll children as opposed
to the 28 cited ina 1995 report issued by a parliamentary commission.®® This commission known as the Gest or
Guyard commission (after the name of its chairman and rapporteur respectively) identified 173 groups as sects.®
Inaddition it found that it is not useful or opportune to enact anti-sects legislation and that the penal, financial, and
fiscal laws were sufficient to control their activities. The commission, however, stated that the administration and
society must remain vigilant and make sure that under the cover of the freedom of association, sects or religions
do not encroach on individual liberties.

The Observatoire proposed several reforms, such as the modification of the 1901 Law on associa-
tions; the possibility for anti-sects associations to be a party (parties civiles) in a trial involving a sect; the
modification of the law on the financing of political parties; reserving public financing to political groups
obtaining more than 2 percent of the vote; the strengthening of criminal dispositions which would allow
sects to be compared to combat groups or private militia; and creating a permanent European commission.
Some of'its members, however, felt that the present penal, financial, and fiscal laws were sufficient to
control the sects’ activities.”

At the October 7, 1998 cabinet meeting, Prime Minister Lionel Jospin issued a decree creating a
Mission Interministérielle de lutte contre les sectes (inter-ministries commission to monitor sects) to replace
the Observatoire. During the meeting, the Prime Minister emphasized the need for a better knowledge of the

% See note 39.

“JO May 11, 1996, at 7080.

" The report was given to the Prime Minister at the beginning of July 1998. See Le Monde, Xavier Ternisien,
L’Assemblée nationale prépare une nouvelle offensive conre les sectes, July 4, 1998, Nexis/lexis, Presse, Le Monde.

* Les Sectes en France, Rapport Parlementaire (Editions Patrick Banon, 1996).

“The report defined sects as groups that place inordinate importance on finances; cause a rupture between
adherents and their family; are responsible for physical and /or psychological attacks on members; recruit children;
profess anti social ideas; disturb public order; have “judiciary problems™; and/ or attempt to infiltrate organs of the
state.

" Supra note 67.
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sects phenomenon and better coordination among the ministries to fight the practices of sects that infringe the
fundamental rights and freedoms of the individual. The new commission will look into sects’ financial and fiscal
situations, their economic activities, and their relationship with other economic and financial circles. In addition, it
will inform the public of the dangers that some sects present and will contribute to the information and the training
of civil servants charged with monitoring them.”

The directorate (conseil d orientation) of the commission met for the first time on January 26, 1999. It is
composed of members of parliament, jurists, and psychiatrists. The directorate’s main task was to propose an
action program to the commission. During the meeting, the president of the commission outlined the priorities: to
educate judges, policemen, and teachers about the realities of the sects phenomena and to inform the public.”
Meanwhile, parliament adopted a law reinforcing control over home schooling.” Thousands of children whose
families belong to a sect are home schooled. In addition, parliament created a new parliamentary committee to
investigate the sects’ financial and economic activities.” This committee published a lengthy report entitled “Les
sectes et I’argent” on June 10, 1999.7

At the end of December 1999, the Prime Minister received the first report of the Mission Interministérielle
de lutte contre les sectes. The official publication of this report was postponed until February 2000. The
report is said to emphasize the “exorbitant protection” of sects in the United States, and to contest the accuracy
of a report on freedom of religion in France published in 1999 by the State Department. In particular, the
Mission challenged the hearing by the Commission on Security and Cooperation in Europe, in which three
“plaintiffs” tied to sects were allowed to testify while victims of sects were not heard.

Itis also reported that the Mission wrote that “it does not seem opportune to maintain a dialog which, on
the part of the Americans, merely constituted an inquisition based on information that one may diplomatically
qualify as untruths.” However, Alain Vivien, President of the Mission, declared that “we are ready for a dialog
with the Americans, on the condition that this dialog be fair, and in public.””’

In addition, the report reaffirms that it is not necessary to pass new “anti sect” legislation. It divides sects
into three categories. The most “dangerous” are the “totalitarian” sects, defined as those that do not recognize
“democratic norms,” and “threaten public order and human dignity.” The report puts the Church of Scientology
in this category. Also, targeted by the Mission as dangerous is the Order of the Solar Temple. Seventy-four
members of this sect died in presumed collective suicides in Switzerland, Canada and France. The report states
that while the Mission opposes a blanket ban on sects, it favors dissolving “extremely dangerous organizations.”

The second category comprises sects with indisputable religious or philosophic foundations but that in-
fringe on certain liberties, human rights, or laws. The report cites, for example, the Jehovah Witnesses whose
belief that minors should not receive blood transfusions is contrary to French public order. The third category

" <http://www.premier. ministre. gouv.fr>

” <http://www.yahoo.fr/actualite Jan. 26, 1999>

" Law No 98-1165 dated Dec 18, 1998, .JO Dec. 22, 1998, at 19348.

™ Supra note 72.

" Assemblée Nationale, Rapport No. 1687, <http://www.assemblée-nationale fr>.

" Le Monde, Xavier Ternisien, Le gouvernement hésite a renforcer la législation antisectes, Jan. 22, 2000, Nexis/
lexis, Presse, Le Monde.

" Associated Press, “Sectes: un rapport déplore la “protection exorbitante” des sectes aux Etats Unis,” <http://
fr.news.yahoo.com>, Feb. 7, 2000.

37



covers groups less dangerous whose actions, however, are considered to be on the fiinge of legality.”®

VIL. IMPORTANT ISSUES

Public schools are strictly lay schools; they employ only lay personnel and do not have religious education
in their curricula. For more than a decade, this strong attachment to the /aicité of public schools has been
challenged by Muslim students wishing to wear the traditional Islamic scarves to class. The conflict over these
scarves started during the autumn of 1989 when the headmaster of'a high school decided to expel three Muslim
girls for wearing scarves to class. A number of political and intellectual leaders had maintained that the scarves
themselves were incompatible with the principle that required public schools to be scrupulously lay. Some
Muslim leaders were outraged at the headmaster’s decision because the wearing of crucifixes and skullcaps is
allowed in the schools.

Following this decision, the Conseil d’Etat was asked to rule on whether Muslim girls may wear head
scarves to cover their hair in public schools. The Court ruled that the wearing by students of signs which denote
their membership of a religion is not in itself incompatible with the principle of /aicisim. Individual headmasters
should decide whether wearing the scarf was an “act of pressure, provocation, proselytism, or propaganda,
which would violate the dignity or freedom of other students and members of the educational community, disturb
school activities and disturb public order, in which case it was legitimate to ban the student from the school.”

In a later decision, the Court reaffirmed its jurisprudence. It struck down as too broad and general, a
school regulation prohibiting the wearing of any political, religious, or philosophic sign in the school. The Court
found that it is essential to consider whether wearing the sign could qualify as an act of pressure, provocation,
proselytism, or propaganda or could disturb the public order.”

On September 29, 1994, the Minister of Education Frangois Bayrou published a circular, known as the
Bayrou circular, regarding the wearing of ostentatious signs in public schools. It allows the wearing of discreet
signs, religious or other, while prohibiting signs which in “themselves are elements of proselytism or discrimina-
tion.” It leaves to the headmasters the decision of how to categorize the signs. Since this circular was issued, the
Conseil d’Etat, affirming its earlier decisions, has struck down several decisions expelling Muslim girls from
schools, on the grounds that no evidence was introduced that they were wearing their scarves “as an act of
pressure or proselytism.”*

In a recent interview, the Junior Minister of Education, Segolene Royal, expressed her opposition to head
scarves in class and classified the latest cases as “true manifestation of Islamic fundamentalism.” She also stated
that the government should file an action before the administrative courts each time Muslim scarves are worn in
class as a symbol of Islamic fundamentalism. She cited a decrease in the number of conflicts, noting that there are
currently about a hundred cases as opposed to 2000 in 1991. She believes that wearing a head scarfreinforces
the feeling of inequality between men and women and that the scarfis a symbol of social isolation®!

One of the most serious conflicts occurred at the beginning of 1999. All but 2 of the 70 teachers of
a junior high school went on strike to protest a decision by the local school board to allow 2 Turkish girls

" Le Monde, Xavier Ternisien, La Mission Vivien préconise la dissolution de la Scientologie, Feb. 9, 2000, Nexis/
lexis, Presse, Le Monde.

" Id. Robert, supra note 4, at 635 & 636.

* CE, No 172721, Nov 5, 1997; CE, No 169539, Mar 10, 1997; CE, No. 172721, Nov 27, 1996; Nexis/lexis.

* <http://www.yahoo.fr/actualite> 01/12/1999.
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to wear their head scarves in class. The Education Ministry sent a mediator, who since 1994 has handled
all conflicts over head scarves, to negotiate an agreement. The girls’ parents rejected a compromise requir-
ing the girls to remove their head scarves during science courses and physical education for reasons of safety
and health. The teachers reiterated their refusal to accept “symbols of religious fundamentalism which
deny women the equality which is their due in France.” The girls were banned from school, and their attorney
appealed the decision.® The administrative tribunal confirmed the decision on October 8, 1999. The girls are
presently taking lessons by correspondence.**

Inalatest conflict, two French girls 13 and 14, who recently converted to Islam, were authorized to return
to classes. They had not been expelled but had attended school in a separate classroom for several months
asteachers refused to teach them as long as they wore their head scarves in class. The teachers went on strike after the
local school authority issued a directive permitting their return to the regular classroom. However, after a fewdays,
they accepted their return and classes have resumed. The Muslim community and the imam were supportive of
the teachers. It appears that the half-brother of the two girls, who was at the origin of their conversion, may be
linked to the Lebanese fundamentalist group Abachi. The imam has banned him from his mosque and the
headmaster filed a complaint against him for morally endangering his two sisters.**

Finally, in October 1999, the Conseil d’Etat ruled that freedom of expression and/or freedom of religion
were not an obstacle to the headmasters’ right to request clothing that is appropriate according to the circum-
stances, particularly in gymnastic and chemistry classes.®
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RELIGIOUS LIBERTY: THE LEGAL FRAMEWORKIN SELECTED OSCE COUNTRIES

GERMANY

ABSTRACT

Freedom of'religion is guaranteed by constitutional provisions and by Germany’s membership in interna-
tional agreements. The major traditional religions are corporations of public law and they cooperate with the
government on matters such as education and welfare. The status of the smaller and newer religions varies. Most
of them are non-profit associations, but some of them have corporate status in some of the German states.
Currently the main problem appears to be the status of Islam. Another issue under discussion is the German
practice of observing religious groups with allegedly dangerous teachings or practices.

INTRODUCTION

A. History of Religious Freedom in Germany

In the Middle Ages, there was a struggle for power between the Catholic Church and the secular
rulers in Germany and growing dissatisfaction with the established Catholic Church. The Reformation
culminated in the creation of the Lutheran Protestant Church in the sixteenth century, but extension of
religious tolerance to the individual was not a hallmark of that era.Instead, each territorial sovereign
chose between Protestantism and Catholicism as the state religion, and in the Protestant principali-
ties, the secular leader became the head of the established church.!

Freedom of religion was enhanced through the Westphalian Peace of 1648, which ended the
ravages of the Thirty Years War and gave individual Germans the right to choose between the major
recognized religions. Thereafter, religious liberty was increased gradually, under the influence ofthe Age
of Enlightenment, until the formation of the German Empire in 1870, when Prussian legislation on the
rights of the individual to worship as he or she pleased was enacted for all of Germany. These religious
rights were increased in the Constitutions of 1919 and 1949 to expand the rights of association and
public worship of religious communities. To this date, however, the main religions of Germany enjoy a
corporate status that grants them certain privileges with regard to taxation and makes them partners of
the government in certain charitable and cultural matters.*

Modern day Germany was created in 1871, when numerous German principalities were united in
the German Empire. After World War I, the Empire was replaced by the Weimar Republic, and the
weakness of this form of government contributed to the emergence of the Nazi dictatorship in 1933.
After World War 11, West Germany developed into a democratic state, under the influence of the
Western Occupation powers, and East Germany became a part of the Communist bloc. With the
demise of the Soviet bloc, East and West Germany united in 1990 through East Germany’s acceptance
of the West German constitutional and legal framework.

B. Religious Composition of Germany

Most Germans are either Protestant (Lutheran) or Roman Catholic. Protestants are more numerous in the
Northern states and in former East Germany, while Bavaria is primarily Catholic. In the states of formerly
Communist East Germany, many inhabitants do not have a religious faith. As in other Western European coun-
tries, the two major religions in Germany have experienced a decline in membership, while there has been an

' P. Rassow, Deutsche Geschichte 182 (Stuttgart, 1987).
* A. V. Campenhausen, Gesammelte Schrifien 284 (Tiibingen, 1995).
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increase in the number of persons who do not practice any religion and in the number of believers in smaller and,
for Germany, newer religions. The number of Muslims also has increased significantly, due to the large number of
guest workers and refugees from the Middle East.?

I. LEGAL AND CONSTITUTIONAL BACKGROUND

A. Adoption of the Current Constitution

The current German Constitution is the Basic Law of 1949. It was created in West Germany*
under the influence of the Allied Powers, who occupied Germany until 1955. The Basic Law pur-
ports to make Germany a democratic and federated state that grants social rights and adheres to the
rule of law. The Basic Law also contains a catalog of human rights that includes religious freedom.
However, the drafters of the Basic Law were not able to agree on a new constitutional framework for
the relationship between church and state. Instead, it was decided that the relevant provisions of the
Weimar Constitution should remain in force, being incorporated into the Basic Law.

B. Order of Priority of Laws

Germany is a federated nation that consists of 16 states. The states have their own constitutions
and most have their own constitutional courts. They all are bound, however, by the Federal Consti-
tution. The distribution of powers in the Federal Constitution makes federal legislation dominant in
large areas of the law; civil, criminal, and commercial law are federal in nature. Other areas, such as
the environment, are governed by federal framework laws that are implemented through state legis-
lation. Matters pertaining to culture, education, and religion, however, fall under the legislative and
executive power of the states.®

In the federal realm, the hierarchy of legislation is headed by the Federal Constitution. From the
German point of view, the general rules of public international law are subordinated to the German
Constitution, but they outrank German legislation.” Treaties of international law are deemed to have
the same rank as federal legislation, with the result that a municipal law could derogate an earlier
international treaty for the municipal realm.® This placement of international treaties within the hierar-
chy of domestic legislation results from the constitutional provision on the ratification of treaties.’
Federal administrative regulations rank below federal statutory law.

* The latest census figures are from 1987 and cover only West Germany. At that time, West Germany had 61 million
inhabitants, of which 41.6 percent were Lutherans, 42.9 percent were Roman Catholics, 0.1 percent were Jewish, 2.7
percent were Muslim, 2 percent belonged to other faiths, and 8 percent did not belong to any organized religion.
Statistisches Jahrbuch 1995 fiir die Bundesrepublik Deutschland 63 (Wiesbaden, 1995). A recently conducted private
survey that encompasses all of Germany claims that 37 percent of the population are Roman Catholic, 35 percent
Protestant, and that 26 percent do not belong to an organized religious community. “Fast jeder zweite Deutsche hilt sich
fiir areligios,” Frankfurter Allgemeine Zeitung 5 (Nov. 10, 1998).

*“Grundgesetz fiir die Bundesrepublik Deutschland”[GG], May 23, 1949, Bundesgesetzblatt [BGBL., official law
gazette of the Federal Republic of Germany], at 1.

GG Art. 140; Arts. 136, 137, 138, 139, and 141 of the Weimar Constitution of Aug. 11, 1919, Reichsgesetzblatt at
1383. A copy of these provisions as translated in O. Fisk, Germany s Constitutions of 1871 and 1919 177 (Cincinnati,
1924) is included as an Appendix.

° By virtue of GG, Art. 70, leaving to the states all powers not given to the federation.

"GG Art. 25 provides, “The general rules of public international law shall be an integral part of federal law. They
shall take precedence over statutes and shall directly create rights and duties for the inhabitants of the Federal territory.”
Translation from: Basic Law of the Federal Republic of Germany (Bonn, 1989).

*B. Schmidt-Bleibtreu, Kommentar zum Grundgesetz 854 (Berlin, 1995).

’GG Art. 59, 92.
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At the state level, the hierarchical order of statutory enactments also ranks the state constitution
before state legislation, which in turn ranks before state regulations. All state law must conform to the
Federal Constitution, and federal statutes have priority over state law.'° However, if the Federation
legislates on matters falling into the legislative power of the states, then the Federal law would be
declared unconstitutional by the Federal Constitutional Court, upon a complaint from a state.

C. Publication of Laws

Federal statutes and regulations are promulgated in the Bundesgesetzblatt, an official gazette of
the Federal Republic of Germany. Some regulations, however, are promulgated in the
Bundesanzeiger," and these deal primarily with regulatory, commercial, or technical matters. All
regulations of a binding character that address the public and are generally applicable are promul-
gated in one of these two official gazettes. Administrative guidelines that provide instructions for the
staff of agencies and agency rulings are published in the ministerial gazettes of the various agencies.
Treaties and the statutes that ratify and/or implement them are also promulgated in the
Bundesgesetzblatt.

German laws are promulgated only in German. Treaties, however, are usually promulgated in
two or three of the treaty languages, if these non-German versions are authentic versions of the treaty.
Translations of some German laws are provided by the Press and Information Office of the Federal
Republic of Germany, and these are distributed by INTER NATIONLS, a German agency for inter-
national cultural relations. English translations of major German laws are occasionally published by
commercial publishers and are also available on various Internet websites.

State legislation is promulgated in the official gazette [ Gesetz- und Verordnungsblatt] of the
particular state. Agreements between the states that rank on a par with state legislation, such as
agreements on broadcasting, are also published in the state gazettes. Administrative guidelines for the
state agencies and rulings of state agencies are published in ministerial gazettes of the states.

D. Remedies for Violation of Rights

The Federal Constitution grants judicial relief for any violation of rights,'? and this judicial review
is provided through an extremely specialized court system that consists of separate courts for admin-
istrative, fiscal, social, and labor matters, while cases pertaining to civil and criminal law are adjudi-
cated by the courts of ordinary jurisdiction. These courts are state courts at the trial and first appellate
level, and federal courts in the last instance.

Review by the Federal Constitutional Court can be sought by the lower courts and also by
individuals alleging that legislation or individual acts of the authorities violate the rights guaranteed by
the Federal Constitution. For violations of the rights granted by the state constitutions, jurisdiction
varies. Whereas most of the states have a state constitutional court, only some of them adjudicate
constitutional complaints; wherever this jurisdiction is not provided, the Federal Constitutional Court
also adjudicates complaints for violations of state constitutions.'?

GG Art. 31.

" The relationship between the Bundesgesetzblatt and the Bundesanzeiger is somewhat comparable to that
existing between the U.S. Statutes at Large and the Federal Register.

“GGATrt. 19, 4.

" W. Heyde, Justice and Law in the Federal Republic of Germany 75 (Heidelberg, 1994).
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E. Reputation of the Federal Constitutional Court

The Federal Constitutional Court is highly respected. Nevertheless, there is a robust public
debate on its decisions among scholars, politicians, and the media. Similar to the way the U.S.
Supreme Court works, the German Federal Constitutional Court has developed constitutional law
through extensive case law. Likewise, the Federal Constitutional Court has ruled on controversial
issues of the day, such as abortion, on which many citizens hold very strong views.

II. CONSTITUTIONAL PROVISIONS RELEVANT TO FREEDOM OF RELIGION OR

BELIEF
A. Religion and Conscience

Article 4 of the Basic Law guarantees the freedom of religion and conscience and makes the
profession of a religion or philosophy an inviolable right. The provision also guarantees the undis-
turbed practice of religion. The Basic Law furthermore guarantees freedom of expression'* and
freedom of association. The latter, however, does not extend to associations in conflict with the
criminal laws or those purporting to oppose the constitutional order or peaceful relations among
nations."” Organizations that pursue such prohibited purposes can be banned by the Ministry of the
Interior (see below).

Freedom of religion for the individual is also guaranteed by Article 136 of the Weimar Constitu-
tion, while Articles 137 through 141 prohibit the establishment of a state church, guarantee religious
communities freedom from governmental interference, and provide a framework for the legal status
of religious associations. According to these provisions, religious communities may obtain legal ca-
pacity in accordance with the provisions of civil law (see below). However, the major religions
existing in 1919 have been allowed to retain their status as corporations of public law and thereby
have been granted the right to levy taxes on their members. New religions may apply for that status if
they guarantee a permanent organization through their by-laws and strength of membership. The
implementation of these principles is referred to the states. However, the admittance of clergy to
hospitals, the military, prisons, and other public institutions is guaranteed, so that they can minister to
those in need on a non-coercive basis.

German scholars have expressed the view that the guarantees of religious freedom are not abso-
lute. Instead, they require balancing with other constitutional values such as the rule of law, so asto
avoid abuse of religious freedoms.'® One such limitation, it has been argued, is the determination by
governmental agencies and ultimately the courts as to whether a group is indeed a religious group.
According to a decision of the Federal Constitutional Court in 1991, this determination must be made
by the government and the courts by examining the appearance and beliefs of the group in terms of
the constitutional meaning of the term “religion.”"’

" GG ATrt. 5.

¥ Id. Art. 9.

' K. Costner, “Hypertrophie des Grundrechts auf Religionsfreiheit, ” 53 Juristen-Zeitung 978 (1998).

" Decision of Bundesverfassungsgericht [BVerfG], Feb. 5, 1991, docket no. 2 BvR 263/86, 86 Entscheidungen des
Bundesverfassungsgerichts [BVerGE] 341 (1991).
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II1.

B. Freedom of Expression

Article 5 of the Basic Law guarantees freedom of expression but allows restrictions to protect
young people and the personal honor of individuals.

C. Freedom of Association

Article 9 of the Basic Law guarantees the freedom of association but limits it as follows:

Associations the purposes or activities of which conflict with criminal statutes or which are
directed against the constitutional order or the concept of international understanding shall be
prohibited.

D. Non-discrimination Provisions

Article 3 of the Basic Law guarantees equality before the law and also prohibits discrimination
and favoritism on account of sex, age, ethnic origin, religion, or religious or political opinions. Ac-
cording to the prevailing opinion, however, the prohibition of religious discrimination has to be ap-
plied in conjunction with Article 7 of the Basic Law, which permits religious education in public and
private schools.'® Article 33, paragraph 3, of the Basic Law guarantees that eligibility for public office
and civil service appointments shall be independent of religious denomination.

Article 136 of the Basic Law also prohibits discrimination on religious grounds and allows indi-
viduals to keep their religious affiliation secret, while granting governments the right to ask individuals
about their religious affiliations only so far as rights and duties are dependent thereon or a statu-
tory statistical inquiry demands it. On the basis of this provision, the courts'” have upheld state
legislation that calls for a statement of religious affiliation or lack thereof on an employee’s wage tax
card. This rubric in the wage card instructs the employer on any withholding of a church tax (see
below), and, according to the courts, this legislation lives up to constitutional requirements because
the employer is prevented from disclosing this information to anyone on the basis of the fiscal secrecy
provisions,* and because religious affiliation is disclosed only if the individual belongs to a religious
community for which a church tax is withheld. Aside from these wage tax provisions of state law,
there appear to be no other mandatory disclosures of religious affiliation in German law. In the civil
register, the religion of the parents of an infant is entered only with the consent of the parents.*!

INTERNATIONAL COMMITMENTS
A. Relevant International Treaties
Germany is a member of the European Human Rights Convention® and all of its supplementary
agreements. Germany is also a member of the Council of Europe Framework Convention for the

**B. Schmidt-Bleibtreu, supra note 8 at 205.

" Finanzgericht Miinchen, Decision of Nov. 24, 1998, docket no. 13 K 4538/97.

"« Abgabenordnung [AO],” Mar. 16, 1976, BGBL 1 at 613, as amended, § 30.

* “Personenstandsgesetz,” Aug. 8, 1957, BGBI. 1at 1126, as amended, § 21.

? Convention for the Protection of Human Rights and Fundamental Freedoms, signed Nov. 4, 1950, European

Treaty Series No. 5.
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Protection of National Minorities,* which it ratified together with a statement describing the national
minorities as being Danish and Sorbian people with German citizenship; in addition, Germany prom-
ises to apply the Convention to three other ethnic groups with German citizenship: the Friesians, the
Sinti, and the Roma.**

Germany ratified the International Covenant on Civil and Political Rights,* without the optional
protocol and with several minor reservations. The complaint mechanism established in the Convention’s
Article 41 has been applicable for Germany since 1991 .2° Germany also ratified the Convention
Against Discrimination in Education of 1960,?” together with its Protocol of 1962,?* and this was
done without reservation.

B. OSCE Commitments
Germany is a participating State in the Organization for Security and Cooperation in Europe.*

C. Implementation of Treaties

Under German municipal law, treaties that deal with legislative issues require ratification by the Ger-
man parliament, and the ratification statute of the parliament makes the treaty binding for the municipal
realm, as of'its effective date, as promulgated in the statute or in a separate announcement. The ratifica-
tion statute also transforms the treaty into municipal law. Therefore, treaties can be considered as self-
executing in Germany; however, additional implementing legislation is enacted at times, as necessary.

With regard to human rights conventions in general, Germany appears to be of the opinion that
special implementing laws would be unnecessary in light of the extensive human rights catalog of the
German Constitution and the conformity of domestic legislation. The situation appears to be some-
what different with regard to the International Covenant on Civil and Political Rights. According to
the prevailing opinion, this treaty is a binding treaty of international law; however, it is deemed to
create no individual rights under domestic law.*

If a German court were to apply a treaty ratified by Germany, it would ascertain whether the
treaty has become effective, what reservations apply, what the German implementing legislation speci-
fies, and whether any municipal legislation has derogated the treaty (see above). In practice, how-
ever, German court decisions have shown deference to international law and have striven for an
interpretation of the German provisions in conformity with treaty provisions. This is particularly true
with regard to the European Human Rights Convention.*!

* Done at Strasbourg, May 11, 1995, ratified by Germany July 22, 1997, BGBI. 11 at 1406, entered into effect for
Germany Feb. 1, 1998, BGBI. 1 at 57.

* Germany does not consider the large immigrant guest worker population from Near Eastern countries, particu-
larly Turkey, to be a minority within the meaning of the Convention.

* Done at New York, Dec. 16, 1966, 6 International Legal Materials [ILM] 368 (1967).

*®BGBI. 199111 at 1111, and BGBI. 1997 I at 1355.

Done at Paris, Dec. 15, 1960, 429 UNTS 93.

* Done at Paris, Dec. 12, 1962, 651 UNTS 362.

* Conference for Security and Co-operation in Europe: Charter of Paris, Done Nov. 21, 1990, 30 ILM 190 (1991).
Verordnung iiber Vorrechte und Immunititen der Organisation fiir Sicherheit und Zusammenarbeit in Europa, Feb. 15,
1996, BGBI. 1T at 226.

* H. Dreier, Grundgesetz Kommentar 44 (Tiibingen, 1996).

* R. Bernhardt, “Die Européische Menschenrechtskonvention und die deutsche Rechtsordnung,” 23 Europdische
Grundrechte Zeitschrift [EuGRZ] 339 (1996).
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It appears that Germany has not been condemned by any international tribunal for violating
human rights pertaining to religion. In 1996, the European Commission for Human Rights rejected a
petition of the German Scientology Church on formal grounds, because the petitioners had not ex-
hausted domestic remedies before applying

IV. LAWS ON FREEDOM OF RELIGION

Religious freedom is guaranteed at the federal level in the provisions of the Basic Law and the Weimar
Constitution described above. In addition, religious freedom is guaranteed in provisions of state constitutions that
are similar to the federal constitutional provisions in that they guarantee freedom from governmental interference
in matters of faith and respect for the vested rights expressed in treaties between the major denominations and
the state governments.**

V.  LAWSAFFECTING THE OPERATION OF RELIGIOUS ORGANIZATIONS

A. In General

Based on the framework provisions of the Weimar Constitution,* religious organizations are
either corporations of public law or non-profit associations. The status of a corporation of public law
is granted on historic grounds to the major religions that have had this status for a long time. In
addition, other religious communities may apply for such status, which is to be granted if the number
of members and the constitution of the organization offer an assurance of permanency. The decision
on recognition is made by the individual states and practices differ. In many instances, the corporate
status is established or defined through agreements between the state governments and the religious
communities. Such agreements have been concluded primarily with the Roman Catholic Church and
the German Protestant Church and with subdivisions of these organizations.* In recent years, some
of the states have concluded agreements with smaller religious communities. *

Religious communities that are recognized as corporations of public law have a special relation-
ship of cooperation with the government. In particular, they have the right to have member contribu-
tions collected in the form of levied taxes. In addition, they have rights with regard to religious educa-
tion in public schools, and chaplains in the military, prisons, and hospitals; they also cooperate with
governmental agencies to provide social services through their charitable organizations. However,
some of these rights may also be granted to religious communities that are lawful non-profit organiza-
tions. In this context, much depends on state law and on the case law of the administrative courts.

B. Act on Associations

The Act on Associations®” reiterates the constitutional guarantee of freedom of association while
at the same time creating mechanisms that allow official action against associations that abuse this
freedom. An association may be prohibited by the authorities if it has been determined through an

* Scientologyv. Germany, Complaint No. 34614/97, reprinted in 24 EuGRZ 616.

* In Rhineland Palatinate, for instance, “Verfassung fiir Rheinland-Pfalz, May 18, 1947, Gesetz- und ler-
ordnungsblatt fiir Rheinland-Pfalz at 141, Arts. 41 - 48.

* Supra note 5.

*J. Listl, Die Konkordate und Kirchenveritrage in der Bundesrepublik Deutschland, vols. 1 and 2 (Berlin, 1987).

* A. Hollerbach, “Die vertraglichen Grundlagen des Staatskirchenrechts,” in J. Listl and D. Pirson, I Handbuch
des Staatskirchenrechts [HdbuchStKirchR] 263 (1994).

7 Vereinsgesetz, Aug. 5, 1964, BGBI.1at 593, as amended.
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agency decision that the purposes or activities of the association violate criminal laws, subvert the
basic tenets of the Constitution, or impede peaceful relations among nations. The Act on Associa-
tions, however, does not apply to political parties and religious communities.*®

C. Registration of Non-profit Associations

In order to become a legal entity and thereby have the capacity to engage in legal transactions,
any non-profit association, including a religious association, may apply for registration in the public
register of associations. This system of registration is based on Civil Code provisions.** Registration
is carried out by the courts, after an administrative determination has been made on the non-profit
character of the association. The agency decisions may be reviewed in court.

Non-profit associations may conduct business transactions as long as their main purpose is non-
commercial, but registration will be denied if the main purpose of the association is commercial
or political. Commercial associations are governed by commercial law, and they have to live up
to certain accounting standards and have a minimum amount of capital, so as to cover potential
liabilities.

D. Taxation
Tax-exempt status is granted to religious communities that are corporations of public law. Other
religious communities may claim tax exemption only for their charitable and benevolent operations.*

Religious communities that are corporations of public law may collect member contributions
through the governmental tax collection apparatus. This privilege is based on Article 137 of the
Weimar Constitution. The Roman Catholic Church and the German Protestant Church have availed
themselves of this opportunity through internal church legislation,*' and the details of the tax collection
system are governed by provisions of German state law.** In practice, the church tax is a surtax on
the personal income tax. Individuals can avoid the tax liability by leaving the church, and this action
must be declared before the civil registrar.

E. Religious Education

In most of the German states, religious education is offered in the public schools. It is provided
for the religions that are recognized as corporations of public law, and it is taught by teachers who are
employed by the state but are acceptable to the particular religious community. Children below the
age of 14 may be excused from religious education upon request of their parents and, from the age of
14 on, the student makes that decision. Each child is educated in his or her religion, and children that
do not have a religion are exempt from religious education. The details are regulated in the educa-

* See id. § 2. Political parties that subvert the constitutional order can be banned by the Federal Constitutional
Court [GG, Art. 21, 92].

¥ Civil Code, §§ 55 et seq.

© 40, §§ 52-54.

“ For the Roman Catholic Church, Codex [uris Canonici (Vatican, 1983), canon 222, § 1.

* In Bavaria, for instance, “Bayerisches Kirchensteuergesetz,” reenacted July 8, 1994, Bayerisches Gesetz- und
Verordnungsblatt 554.
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tional legislation of the states.* Some of the states that were formerly in East Germany do not provide
religious education in public schools.**

VI. OFFICIAL OR QUASI-OFFICIAL GOVERNMENT ENTITIES RESPONSIBLE FOR
RELIGIOUS ISSUES
Legislative and executive powers relating to religion lie with the state governments. Administra-
tive matters are usually handled by the State ministries on culture and education.

VII. IMPORTANT ISSUES

A. Islam

The most pressing religious issue appears to be the recognition of Islam. More than three million
Muslims reside in Germany, the majority of them Turkish immigrants and their descendants. Until
recently, the German states have been reluctant to recognize Islamic organizations as religious com-
munities and have hesitated to include Islam in the regular religious education programs in schools,
although some special arrangements have been attempted by some of the states. Among the reasons
for this apprehension have been concerns about Islamic fundamentalism, Turkish political influence in
German schools, the loose organization of the Islamic communities, and the desire of many Turks to
have religious education taught in the Turkish language.

In the fall of 1998, a landmark decision of the administrative appellate court of Berlin* brought a
major change by ruling that the Islamic organizations are a religious community, and that they are enti-
tled to teach Islam as religious education in the public schools in Berlin. This decision appears to have
accelerated the efforts of other German states to find suitable ways for having religious education in
Islam provided in the schools. In addition, this decision appears to have strengthened the resolve of
Islamic groups to obtain recognition as corporations of public laws in the various German states.*

B. New Religions

Since the 1980s, Germany has experienced controversy concerning smaller and newer religious
groups, particularly those suspected of espousing undemocratic values or engaging in coercive be-
havior against their members. Such religions have often been called “sects” or “cults,” a practice that
has been discouraged by a recent parliamentary report (see below). Issues relating to these groups
have repeatedly occupied the courts and generated a fair amount of legal writing *’

Among these issues are the characterization of a group as a religion, as opposed to a commercial
entity. A court in Munich has denied registry as a non-profit association to a Scientology Church on
the grounds that it is a commercial organization that sells counseling services.*® The commercial

* In North-Rhine Westphalia, for instance, religious education is governed by Schulorganisationsgesetz, April 8,
1952, Gesetzblatt fiir Nordrhein-Westfalen 43, as amended, §§ 31 ef seq.
*“ The state of Brandenburg, for example, offers courses on ethics instead of religious education.

* Oberverwaltungsgericht Berlin, Decision of Nov. 4, 1998, docket no. 7 B 4.98, reprinted in Deutsches
Verwaltungsblatt 554 (1999).

“ M. Drobinski, “Streitpunkt Koranstunde,” Siiddeutsche Zeitung [SDZ] 2 (June 17, 1999); “Schilly fiir Kirchenstatus
der Islamischen Religionen,” SDZ 2 (Nov. 30, 1998).

“R. Abel, “Die aktuelle Entwicklung der Rechtsprechung zu neueren Glaubens- und Weltanschauungsgemein-
schaften,” 52 Neue Juristische Wochenschrifi [INJW] 331 (1999).

* Verwaltungsgericht Miinchen, Decision of June 2, 1999, docket no. M 7 K 96.5439.
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nature of Scientology also has been pronounced by other German courts, although the practice
differs from place to place, and it appears that many Scientology churches are registered as non-
profit organizations.*

The granting of the status of a corporation of public law is another issue that is occasionally
litigated. In June 1997, the Federal Administrative Court upheld an administrative decision that de-
nied the right of incorporation to the Jehovah’s Witnesses in Germany.*® According to the Court, a
religious community is not entitled to obtain public corporate status if it is unsuited for a cooperative
relationship with the government due to its lack of loyalty. The court held that an organization that
disallows participation in political elections for its members is lacking the required loyalty.

Another controversial issue is the role of the government in observing allegedly dangerous groups.
An ad hoc investigative committee of the German Parliament has come under criticism. It was con-
stituted in 1996 to investigate “sects and psycho-groups.”! It reported its findings in 1998.52 The
report concluded that most new religions do not endanger society and should not be called by derog-
atory names such as “cults” or “sects.” However, the report agreed with the current German practice
of having the Scientology Church in Germany observed by the offices for the protection of the Con-
stitution. Such offices exist in the states and in the Federation. They gather information on subversive
organizations, but they are totally separate from the law enforcement apparatus.** The report also
recommended legislation to regulate commercial providers of counseling services, criminal provisions
against pyramid schemes, and the creation of various criminal and civil liabilities for legal entities.

C. The Bavarian Crucifix Decisions

In predominantly Catholic Bavaria, classrooms in public schools have always displayed a cruci-
fix. This has resulted in litigation several times since 1986, and in 1995, opponents of the practice
prevailed in a complaint before the Federal Constitutional Court. In a decision of May 16, 1995
the Court held that the pertinent provisions of the Bavarian Act on Elementary Schools violated the
guarantee of religious freedom of Article 4 of the Basic Law. The decision caused much unhappiness
in Bavaria, and the unconstitutional portions of the school legislation were replaced by statutory
language that allows the display of a crucifix in classrooms as long as there is no serious opposition by
one of the students.

The issue continued to occupy the courts, and the latest major decision was pronounced by the
Federal Administrative Court on April 22, 1999.> It called for the removal of the crucifix in the case
of that particular plaintiff while upholding the Bavarian legislation in principle, albeit by requiring that
it should be easy for an objector to a crucifix to voice his or her objection. Until that decision, the
legislation required a serious inquiry into the earnestness of the objection to the crucifix.

“R. Abel, “Die Entwicklung der Rechtsprechung zu neueren Glaubensgemeinschaften,” 49 NJWW 91 (1996).

* Bundesverwaltungsgericht, Decision of June 26, 1997, NJW 2396 (1997).

* J. Winter, “Scientology und neue Religionsgemeinschafien,” 42 Zeitschrift fiir evangelisches Kirchenrecht 373
(1997).

* Deutscher Bundestag. Enquete-Kommission, Sogenannte Sekten und Psycho-Gruppen, June 9, 1998, Bundestag-
Drucksache 13/10950.

* Bundesverfassungsschutzgesetz, Dec. 20, 1990, BGBI. 1 at 2970, as amended.

* 93 BVEIGE 1 (1996).

* Bundesverwaltungsgericht, docket no. 6 C 18/98.
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RELIGIOUS LIBERTY: THE LEGAL FRAMEWORKIN SELECTED OSCE COUNTRIES

GREECE

ABSTRACT

The Christian Eastern Orthodox Church has always played an influential and significant role in
Greece s history. As a result, the current Constitution accords the Christian Orthodox Church the status
of a “dominant’ religion, while at the same time it explicitly recognizes that individuals have the right to free-
dom of religion and the right to practice any “known’ religion without any hindrance. This report exam-
ines how the dominant position of the Orthodox Church in Greece is reconciledwith the right of individuals
of a different faith to exercise their religious freedom in regard to a variety of issues, such as proselytism,
opening of places of worship, conscientious objection, identity cards, and religious rights of minorities.

INTRODUCTION

Throughout Greece’s history, the Orthodox Church has played a key role in preserving the country’s
Hellenic and Christian heritage. Its historic role became even more significant after the fall of the Byzantine
Empire, when the Ecumenical Patriarch of Constantinople was officially recognized as millet basi (spiritual leader),
being accountable to the Sublime Porte of the Orthodox Community.! After Greece became an independent
nation following a revolutionary war (1821-1827) against Turkish occupation, the Orthodox Church became
autocephalous (ecclesiastically independent). The current 1975 Constitution, as the previous ones, accords to
the Orthodox Church the status of the “dominant” or “prevailing religion” (epikratousa threskeia) in Greece. Its
preamble characteristically states “in the name of the Holy and Consubstantial and Indivisible Trinity.” For
Greeks, the Church represents de jure and de facto the religion of the state itself. Currently, ninety-seven percent
of the population identifies itself as Greek Orthodox. There are also a small number of Roman Catholics,
Muslims, Jews, Jehovah’s Witnesses, and Evangelical Protestants.?

The entire territory of Greece is divided into five separate ecclesiastical districts each with a different
administrative and spiritual regime. These districts are the following: a) the autocephalous Church, b) the New
Lands, c) Crete, d) the Dodecanese, and ) Mount Athos. The autocephalous Church includes Central Greece
(Roumeli), the Peloponnese, the Cyclades Islands (1833), the Ionian Islands (1866), Thessaly, and the province
of Arta (1882).

The Church occupies a significant position in public life. According to the Constitution, for example, the
President of the Republic must take an oath “in the Name of the Holy, Consubstantial and Indivisible Trinity.”
Members of Parliament must also take the same oath. However, those members who are of a different religion
or denomination are sworn in according to their own religion or denomination.* Furthermore, the Minister of
National Education and Religions participates in the sessions held for the election of the Archbishop of Athens,
and Church authorities participate in official state events. Religious education is obligatory in public primary and
secondary schools for Greek Orthodox students. Non-Orthodox students are not subject to this requirement.
Moreover, the official calendar follows that of the Eastern Orthodox Church.

' For a historic development of the Church, see Demetrios J. Konstandelos, 7he Greek Orthodox Church, Faith,
History and Practice (1967).

* See also Theophanis G. Stavrou, “The Orthodox Church and Political Culture in Modern Greece” 35-56 in D.
Konstas & T. G. Stavrou, Greece Prepares For the Twenty-First Century (1995).

* Art. 33, 2. This is in contrast to the 1952 Constitution which required that the King swear to “protect the
predominant religion of the Greeks.” The oath had to be taken before the Holy Synod. The current Constitution,
howev‘ter, contains no such requirement for the President.

Art. 59.
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I. LEGAL AND CONSTITUTIONAL BACKGROUND

Greece is a civil law country and a unitary state whose administration is organized on a decentralized basis.
The historic roots of the legal system of Greece can be traced back to Byzantine-Roman Law. When Greece
gained its independence in 1827 after being under Turkish rule for 400 years, a Royal Decree of 1835 pro-
claimed that “the laws of the Byzantine Emperors, as contained in the Hexavivlos of Harmenopolos would
continue to be enforced until a new Civil Code is promulgated. Customs sanctioned by long and uninterrupted
use or judicial decisions shall have the force of law whenever they prevail.” This Decree formed the cornerstone
ofthe development of the Civil Code that was enacted in 1940 and became effective as of February 23, 1946.°

The Greek Civil Code is the result of a comparative approach and displays the influence of German,
French and Swiss law. The Code follows the traditional division of civil codes into five areas: General Principles,
Law of Obligations, Law of Property, Family Law and Inheritance Law.

A major civil law reform in the area of family law occurred in 1983. The reform was initiated because of the
constitutional rule of equality of the sexes embodied in the 1975 Constitution, and it culminated in the adoption of
LawNo. 1329.° This law eliminated the husband’s supremacy and his authoritarian role in conjugal and family
affairs, and it also abolished the wife’s subordinate status. It preserved the financial autonomy and independence
of each spouse and also introduced the system of community property, while at the same time abolishing the
archaic system of dowry as contrary to the principle of equality of the sexes. The Civil Code was further
amended in 1996 with the enactment of a new law on adoption. Law No. 2447/19967 abolished Chapter 13 of
the Family Law that dealt with adoption and replaced it with new provisions. It also amended the provisions on
the guardianship of minors.

The Constitution of Greece is the fundamental law of the legal system. The current Constitution was
adopted by the Fifth Revisional Assembly and came into force in 1975 when democracy was restored after the
fall of the 1967-1974 dictatorship. It was subsequently amended in 1986.

Pursuant to the Constitution, Greece is an independent sovereign republic with a presidential parliamentary
government.® The Constitution is based upon the principles of the rule of law, popular sovereignty, and political
pluralism. State authority follows the traditional separation of powers, that is legislative, executive, and judicial.
However, the separation of powers is not absolute but relative since there are a number of links among the three
powers. Under the Constitution, the executive and legislative powers are interdependent. For instance, the
Government depends on Parliament’s confidence and the executive has the right to dissolve Parliament. The
President has the right to enact legislation under authorization from the Parliament and in urgent cases the Presi-
dent may legislate based on a proposal of the Government without prior parliamentary authorization. In this latter
case, subsequent approval of the Parliament is required. The judiciary is separated from the executive and the
legislative, except in two cases. The positions of the president and vice-president of the highest courts, that is
Supreme Court, Supreme Administrative Court, and Comptroller’s Council, are appointed by a presidential

* As cited in numerous sources, e. g., see P. Zepos, “Greek Law,” 56 (1949).

° On the Application of the Constitutional Principle of Equality of the Sexes in the Civil Code and its Introductory
Law, in Commercial Legislation, and in the Code of Civil Procedure, as well as Partial Modernization of Certain
Provisions of the Civil Code Pertaining to Family Law. Ephemeres Kyverneseos tes Hellenikes Demokratias [official
gazette of Greece, EKED], Part A, No. 25 (1983).

"1d., No. 278 (Dec. 30, 1996).

*Art. 1, see ¢. Venizelos, Keimena Syntagmatikon Eleutherion [Texts on Constitutional Freedoms] 15 (1993).
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decree based on a proposal by the Government. The Government may also assign administrative duties to
judges.

Legislative power is exercised by the Parliament and the President of the Republic.® The Parliament is
unicameral and consists of 300 members. It is elected by direct, secret, universal ballot, and its term is four
consecutive years. Members of the Parliament submit proposals for laws or amendments to the Parliament,
while the Government submits bills. Every proposal and bill has to be accompanied by a justification report
which lays down the scope of the proposed legislation. Bills and proposals for laws are referred to the appropri-
ate committee, which can be either a standing or special one, for further review. The President promulgates the
laws enacted by the Parliament and orders that laws be published in the Official Gazette.

The executive power is exercised by the President and the government.® The President of the Republic is
elected by the Parliament for a term of five years, which is renewable. Under the 1975 Constitution, the President
was entrusted with a wide range of powers, which were subsequently limited in 1986 when the Constitution was
amended. The Government (i.e., the Prime Minister and other Ministers) is mainly responsible for establishing
general policy.

Judicial power is exercised by the courts of law composed of judges who are appointed for life and who en-
joy personal and professional independence. The Constitution is the supreme law of the land. During the exercise
of their duties, judges are obliged to uphold only those enacted laws that do not impinge on the Constitution.

On January 1, 1981, Greece joined the then European Community. The Greek Constitution of 1975
paved the way for Greece to join the Community by making it possible for powers provided for in the Constitu-
tion to be vested in international organizations, either through an agreement or a treaty, because of important
national interests or considerations."" The Act of Accession of Greece to the European Community was ratified
by Article 1(a) of Law No. 945/1979'? and came into force, pursuant to Article 2(2) of the Act on January 1,
1981. As of'that date, Greece has been bound under Article 2 of the Act of Accession and by the provisions of
the treaties establishing the European Community as modified and supplemented by associated annexes, acts,
and protocols.

II. CONSTITUTIONAL PROVISIONS RELEVANT TO FREEDOM OF RELIGION OR
BELIEF
The Constitution affords to all persons living in Greece “full protection of their life, honor, and freedom
regardless of nationality, race or language and of religious and political beliefs.”"* Exceptions are allowed in
cases provided by international law. The right to manifest one’s religion and to perform rites of worship is
established in Article 13 of the Constitution, as follows:

Art. 13:

1. Freedom of conscience in religious matters is inviolable. The enjoyment of personal and
political rights shall not depend on an individual’s religious beliefs.

’Id. Art. 26.

“1d. Art. 26, 1L

" Id., Art. 28, 2.

2 EKED, No.170 (1979).
" Constitution, Art. 5, 2.
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2 There shall be freedom to practice any known religion; individuals shall be free to perform
their rites of worship without hindrance and under the protection of the law. The performance of rites
of worship must not prejudice public order or public morals. Proselytism is prohibited.

3. The ministers of all known religions shall be subject to the same supervision by the State and
to the same obligations to it as those of the dominant religion.

4. No one may be exempted from discharging his obligations to the State or refuse to comply
with the law because of his religious beliefs.

5. No oath may be required other than under a law which determines the form of’it.

The Constitution declares that the above Article 13, paragraph 1, is not subject to any revi-
sion."*

Other constitutional provisions include Article 18, paragraph 8, which guarantees that the properties
of the patriarchates are not to be subject to expropriation.'* The current Constitution, on an order of the
public prosecutor, also allows confiscation of printed materials after being published in case such materials
are offensive to Christianity or any other known religion.'® In light of the religious freedom established by
Article 13 of the Constitution, “known religion” has been defined by the courts as a “religion or a dogma
whose doctrine is open and not secret, is taught publicly and its rites of worship are also open to the public,
irrespective of whether its adherents have religious authorities; such a religion or dogma needs not to be
recognized or approved by an act of the State or Church.” Among those which have been found to fulfill
these criteria are the Roman Catholic, Evangelicals, Seventh Day Adventists, Jehovah’s Witnesses and
Methodists.!’

A. Mount Athos

According to the Greek Constitution, ' the Athos peninsula is a self-administered region of the
Greek State “whose sovereignty shall remain intact.” Spiritually, Mount Athos is under the jurisdic-
tion of the Ecumenical Patriarchate. Administratively, it is under the supervision of the Greek State.
The latter is exclusively responsible for safeguarding public order and security. The State exercises its
powers through a governor whose duties and rights are specifically defined by law.'® The State
provides financial assistance annually to the monasteries in Mount Athos.* Persons who are admit-
ted as novices or monks acquire Greek citizenship upon admission without further formalities. The
Constitutional Charter of Mount Athos of May 10, 1924, was endorsed by the Ecumenical Patri-
archate and ratified by the Greek Parliament by Legislative Decree No. 10/16 September 1926.

** Constitution, Art. 110.
"It reads as follows:
Farmlands belonging to the Patriarchal Monasteries of Aghia Anastasia Pharmakolytria in
Chalkideke, of Vlatades in Thessaloniki and Ioannis the Evangelist Theologos in Patmos, but
not the dependencies thereof, cannot be subject to expropriation. Likewise, the properties in
Greece of the Patriarchates of Alexandria, Antiocheia and Jerusalem and that of the Holy Mon-
astery of Mount Sinai cannot be subject to expropriation.
' Art 14, 3, case ().
7 See Decisions No. 2105/1975 and 2106/1975 of the Council of State as stated in I. Konidares, Nomike theoria kai
Praksi1 8gia tous Martyres tou Iehova [Legal Literature and Implementation for the Jehovas Witnesses 54 (1987)].
Art. 105.
" Presidential Decree No. 227 on Organizing the Administration in Mount Athos. EKED, No. 176 (1998).
* For 1997 and 1998 the financial assistance was close to 500.000.000 drachmae ($ 1=304 drachmae) as provided by
Act21 of March 28, 1997 in EKED, part. A, No. 45 (1997) and No. 69 (1998). See Law No. 1166/1981 on Establishing of an
Annual Financial Aid to the Holy Monasteries of Mount Athos, id. No. 161 (1981).

54



Greece ensured the special status of Mount Athos prior to joining the European Union. The Final Act
of the Agreement on the accession of Greece to the European Union in 1979 includes Declaration
No. 4 inserted by the Greek Government, which states as follows: “recognizing that the special status
granted to Mount Athos, as guaranteed by Article 105 of the Greek Constitution, is justified exclu-
sively on grounds of a spiritual and religious nature, the Community will ensure that this status is taken
into account in the application and subsequent preparation of provisions of community law, in par-
ticular in relation to customs, franchise privileges, tax exemptions, and the right of establishment.”?!

Women are not allowed to enter Mount Athos. In 1998, a number of female members of the
European Parliament raised the issue of the exclusion of women from Mount Athos as a human rights
issue. The Greek Government argued that freedom of religion is constitutionally protected. It also
pointed out that Mount Athos has enjoyed a special ecclesiastical regime for ages which should
remain intact.*

B. Status of the Greek Orthodox Church
The key constitutional Article that defines the relations between church and state is Article 3,
paragraph 1, of the 1975 Constitution, which reads as follows:

Art. 3:

1. The dominant religion in Greece is that of the Christian Eastern Orthodox Church, which
recognizes as its head, Our Lord Jesus Christ, is indissolubly united, doctrinally, with the Great
Church of Constantinople and with any other Christian Church in communion with it (omodoxi),
immutably observing, like the other churches, the holy, apostolic and synodical canons and the
holy traditions. It is autocephalous and is administered by the Holy Synod, composed of all the
bishops in office and by the Permanent Holy Synod, originating therefrom, constituted as laid
down in the Charter of the Church and in accordance with the provisions of the Patriarchal
Tome of 29 June 1850, and the Synodical Act of September 4, 1928.

2. The ecclesiastical regime in certain regions of the State shall not be deemed contrary to the
provisions of the foregoing paragraph.

3. The text of the Holy Scripture shall be maintained unaltered. The official translation of the
text into another linguistic form without prior approval by the Autocephalous Church of Greece
and the Great Church of Christ in Constantinople is prohibited.

The following fundamental principles are derived from Article 3 of the Constitution: (1) the Or-
thodox Church is the prevailing religion;* (2) the Greek Church is inseparably linked in spirit with the

*OJL291/186(1979).

* “Feminists Lay Siege to Mount Athos Monks,” The Times, June 27, 1998, and “Holy Mountain Facelift to All

Male Enclave,” The Associated Press, July 26, 1998, in Lexis-Nexis.

* Even if the Eastern Orthodox Church had the status of an established church in Greece, this fact alone may not

be considered as impinging upon Article 9 of the European Convention for the Protection of Fundamental Rights and
Freedoms. According to the European Commission of Human Rights, one of the supervisory organs of the European
Convention for the Protection of Fundamental Rights and Freedoms—which enjoys the status of domestic law in
Greece—the existence of an established church in a Member State is not considered as a violation of Article 9 on freedom
of religion of the European Convention. See Darby v. Sweden (1989). See the opinion of the European Commission in
Darby Case: Judgment of 23 October 1990, 187 Publications of the European Court of Human Rights, Series A (Strasbourg:
Council of Europe, 1991).
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Ecumenical Patriarchate along with the other churches of the same dogma; (3) the Greek Church is
autocephalous; and (4) it is self-governed. It has been asserted that the word “prevailing” or “domi-
nant” merely refers to the fact that the majority of the Greek population is Orthodox. On the other
hand, the relationship between the Church and the State has been characterized as sui generis, since
there is no complete separation nor is there an established church.** A third opinion holds that there
is a state-rule system.?

The Church has its own legal personality, since according to its charter, it enjoys the status of a
legal entity of public law. It also enjoys preferential treatment, including moral and financial support
from the State, as compared with other churches in Greece.>* Moreover, the privileged status of the
Orthodox Church in Greece is reflected not only in the constitutional preamble and the oath taken by
the President and Members of the Parliament, but also in an additional Constitutional provision enun-
ciating that the text of the Holy Scriptures cannot be altered and prohibiting any official translation of
the text into another linguistic form without prior consent of the Autocephalous Church of Greece and
the Great Church of Christ in Constantinople.?” This provision was added for the first time into the
1911 Constitution in order to avoid the text of the Holy Scriptures be changed from formal Greek to
vernacular Greek. This paragraph has been included almost in all subsequent constitutions. It is
unclear whether an unofficial translation of the text is allowed.

The Constitution’s specific reference to the Patriarchal Tome of 1850 and the Synodical Act of
1928 and to the Holy Synod of the Hierarchy as the supreme church authority clearly indicates that
the State can no longer exercise control over the Church. However, such independence is not unlim-
ited, since the Greek Orthodox Church is the church of the “‘dominant religion.” Moreover, Law No.
590/1977 “Peri tou Katastatikou Chartou tes Heklesias tes Hellados”** [the Statutory Charter of
the Church of Greece] provides for the interdependence of State and Church. Specifically, Article 2
provides that the Church must cooperate with the State in areas of common interest, such as the
raising of young people according to Christian ideals, offering religious services in the armed forces,
caring for people in need of protection, promoting the institution of marriage and family, establishing
new religious holidays, or protecting ecclesiastical monuments. In times of danger, the Church also
relies on the protection from the State.

The Church of Greece is self-administered, in accordance with the 1975 Constitution, as it was
under the previous constitutions. However, the current constitutional language is more explicit since it
stipulates that “it is administered by the Holy Synod of Serving Bishops and the Permanent Holy
Synod originating therefrom and assembled as specified by the Statutory Charter of the Church,”
whereas previously, the Church was administered only by the Holy Synod. The Holy Synod is the

* Prodromos D. Dagtoglou, “Constitutional and Administrative Law” in K. Kerameus et al., eds., Introduction to
Greek Law (1993).

* Charalambos K. Papastathis, “The Hellenic Republic and the Prevailing Religion” 816 Brigham Young Univ. L.

Rev. 815 (1996).

* In particular, the Greek State covers the following expenses: employment benefits and medical and pharmaceu-

tical coverage of the clergy who are now treated as public employees; salaries and retirement benefits to the bishops;
salaries to the support staff of the Archbishop of Athens and the Metropolitans; ecclesiastical education; expenses
related to the operation of a hospital for the clergy; retirement benefits of the monks; and salaries of the preachers.

7 Constitution, Art. 3, 3.
* EKED, Part A. No. 146 (May 26/31, 1977).
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highest ecclesiastical authority, is composed of the Archbishop of Athens and Entire Greece and the
Bishops and decides on every issue related to the Church. The Permanent Holy Synod is composed
of the Archbishop as the head and 12 members from the incumbent Metropolitans. The Holy Synod’s
duties include expression of'its opinion prior to the adoption of any law related to the Church, super-
vision of the contents of the books on religious instruction in elementary and secondary education,
and cooperation with the State on issues of religious education of the clergy.

The Church’s revenues include contributions from the State.?* The Church administers its prop-
erty in a manner specified in a decision of the Permanent Holy Synod, which must be approved by the
Holy Synod of the Hierarchy. Any administrative acts related to the property are subject to the
State’s financial supervision.

The Greek Parliament in full session legislates on issues related to Articles 3 and 13 of the
Constitution which refer to the Orthodox Church and freedom of religion, respectively. As stated
above, the Church has the right to give opinions “on any Church law proposal,” pursuant to Law No.
590/1977 on the Statutory Charter of the Church of Greece. The opinions of the Permanent Holy
Synod have no binding force.

III. INTERNATIONAL COMMITMENTS

The freedom of conscience, religion or beliefis found and protected in several international instruments.
Greece is bound by the Universal Declaration of Human Rights adopted by the United Nations in 1948 % which
was the first document that recognized religious rights. In 1953, Greece ratified the European Convention of
Human Rights and Fundamental Freedoms and its First Protocol. Greece withdrew from the Convention during
the period of military dictatorship (1967-1974). The Convention was re-ratified in 1974 following the restora-
tion of democracy. Greece has also ratified the following Protocols of the Convention: 1,2,3,5,7, 8 and 11 and
has signed Protocol 6, 9 and 10. Since 1979, Greece has recognized the jurisdiction of the European Court of
Human Rights, and since 1985 it has recognized the right of individual petitions to the Court. On several occa-
sions, as discussed below, Greece was brought before the European Court of Human Rights for violating the
norms of the Convention.

In 1997, Greece took a series of significant steps by ratifying the International Covenant on Civil and
Political Rights, the Optional Protocol on Civil and Political Rights, and the Second Optional Protocol on the
Abolition of the Death Penalty*' Inthe same year, it ratified the Convention on the Rights of the Child, which
requires that State Parties ““shall respect the right of the child to freedom of thought, conscience and religion.”*
In 1997, Greece also signed, but has not yet ratified, the Convention for the Protection of National Minorities. *
Once it ratifies this Convention, Greece will be further obliged to ensure respect for the right of indivi-
duals belonging to national minorities to freedom of conscience and religion,* to recognize that such indivi-
duals have the right to manifest their religion or beliefs and to establish religious institutions, organizations, and
associations.*

“1d., Art. 46, 1.

* GA.Res. 217A, UN. GAOR, 3rd Sess. Supp. No. 127. U.N. Doc. A/180 (1949).
"' EKED, Part. A. No. 25 (2/26/1997).

21d. No. 103 (5/28/1997).

* <http://www.coe.fr/eng/legaltxt/157.e.htm> (Council of Europe).

“1d. Art. 7.

*1d. Art. 8.
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The above conventions, upon their ratification in Greece, will form an integral part of the domestic legal
system, and prevail over any contrary statutory provision.*®

In 1981, the Declaration on the Elimination of All Forms of Intolerance and of Discrimination based on
Religion or Belief was adopted by the General Assembly of the United Nations by consensus.>” The language
of'the Declaration indicates that the General Assembly of the United Nations intended to make its provisions not
simply hortatory but normative. Pursuant to the Declaration, Greece is required to “make all efforts to enact or
rescind legislation” and to take other effective steps to ensure that “the rights and freedoms set forth in the present
Declaration shall be accorded in the national legislation in such a manner that everyone shall be able to avail
himself of such rights and freedoms in practice.”

Greece, as a participating State in the Organization on Security and Cooperation in Europe (OSCE), has
committed itselfin the Vienna Concluding Document “to take effective measures to prevent and eliminate dis-
crimination against individuals in the Organization on Security and Cooperation in Europe (OSCE) or communi-
ties on the grounds of religion or belief” and to “foster a climate of mutual tolerance and respect.”™®

IV. LAWS ON THE FREEDOM OF RELIGION

Guarantees of religious liberty are provided in the above-described constitutional and treaty provisions.
Some statutory protection of religious liberty is described below in Part V on the registration and operation of
religious organizations.

V.  LAWSAFFECTING THE OPERATION OF RELIGIOUS ORGANIZATIONS

The Greek Orthodox Church is organized as a legal entity of public law based on Article 1(4) of Law No.
590/1977 on the Statutory Charter of the Church of Greece. The Muslim and Jewish communities are also
recognized as legal entities of public law.* Other religious organizations may be juridically established pursuant
to the Civil Code, either as associations (Article 78, et. seq.), as foundations (Article 108, et. seq.), or as
charitable fund-raising committees (Article 122, et. seq.). Registration of associations is governed by Articles
78-81 of'the Civil Code and Article 107 of'its Introductory Code. An application along with the Articles of
Association must be filed at the appropriate court. The law, as a rule, restricts the administration of an association
to Greek citizens. There are four requirements for registration of an association. First, the entity must be a
“known religion” as has been defined by the courts, that is, one whose rites of worship and doctrines are open to
everyone. The Supreme Administrative Court has recognized the following “known religions”: Roman Catholic,
the Evangelicals, Seventh Day Adventists, Jehovah’s Witnesses and Methodists. The Church of Scientology has
not been recognized as such yet.* Second, the Articles of Association must be signed by at least 20 persons.
Third, the association must be of a non-profit nature. Fourth, the purpose of the association must not affect public
order or morality.

% See the Greek Constitution, Art. 28, 1.

" GARes. 36/55,36 UN GAOR Supp. (No. 51) at 171, UN Doc. A/36/51 (1981).

* 1989 Vienna Document, 16.1 and 16.2.

* Ismini Kriaris-Catranis, “Freedom of Religion Under the Greek Constitution,” 47 Rev.Hel. Dr. Int. 397, 406 (1994).

“In 1997, a court ordered that the Church of Scientology be dissolved on the following grounds: the church was
involved in activities not suitable to an association; its purposes were foreign to a free person and violated the morals
and customs of the people of Greece; and that the Church was involved in proselytizing and spying. In 1998, the
decision of the lower court was upheld on appeal. “The Commercial Appeal Court in Greece Orders Closure of Scientol-
ogy,” Jan. 18, 1997, available in Lexis-Nexis. “Critics Public and Private Keep Pressure on Scientology,” St. Petersburg
Times, Mar. 29, 1999, 1A.
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As far as the Catholic Church is concerned, there is currently no special law that accords it the status of a
legal entity in public or private law. In October 1998, the Deputy Foreign Minister announced the intention of the
government to introduce legislation granting the Catholic Church the status of a legal entity of public law.*! As
stated, such status has been accorded to the Christian Orthodox Church and the Islamic and Jewish religions.

The question of the legal personality of the Catholic Church was addressed by the European Court of
Human Rights in Canea Catholic Churchv. Greece.** The Catholic Church of Canea applied to the local
Court and requested that the defendants, two neighbors who had demolished one of its surrounding walls, be
ordered to discontinue the nuisance and restore the situation as it was before. The defendants claimed that the
Catholic Churches in Greece had no legal personality and therefore had no right to institute legal proceedings.
The District Court of Canea held that the wall was owned by the Church and that the defendants must rebuild it
to the original height. On appeal, the District Court of Canea, sitting as an Appellate Court, held that the Catholic
Church had not acquired a legal personality “from the sole fact of it being founded by a competent bishop in
Greece without the formalities laid down in Greek law on the acquisition of a legal personality.” Therefore, the
Court continued, the Church had no legal standing to institute legal proceedings. The Church appealed the case
before the Court of Cassation, which dismissed the appeal. The Court cited Article 13, paragraph 2, of the
Constitution, which provides for freedom to practice any “known” religion and for freedom to perform religious
obligations without any obstacle. However, based on Article 13, paragraph 4 of the Constitution, the Court of
Cassation held that “the religious convictions of minorities cannot constitute a legal ground exempting them from
complying with the laws on the acquisition of legal personality.” The Court further held that the Church lacked
acquisition of legal personality, and therefore it lacked the right to institute legal proceedings.®

The case reached the European Court of Human Rights. The Catholic Church claimed that denial of the
Church’s legal personality amounted to a discriminatory interference with its right of access to the Courts, the
right to respect its freedom of religion, and its right to the peaceful enjoyment of'its possessions. On the other
hand, the Greek Government claimed that the applicant Church had not ipso facto acquired a legal personality
due to alack of compliance with domestic legislation. The Court dismissed the Government’s argument and held
that such a formality restricted the Church’s “right to a court” and therefore constituted a violation of Article 6 of
the European Convention on Human Rights. The Court, upon noting that no such restrictions are imposed on the
Orthodox Church or the Jewish community, which are free to protect their property rights in court without any
formality, held that Article 14 ofthe Convention was violated since “no objective and reasonable justification for
such difference in treatment” existed. The Court also noted that it was not concerned whether the Catholic
Church was a legal entity of public or private law,** since this issue was a purely domestic one.

“ Report, Greek Helsinki Monitor (GHM)& Minority Rights Group—Greece(MRG-G) <http://www.greekhelsinki.gr/
english/reports /ghm22-3-1999.html>.

* Judgment 143/1996, Eur. Court of H. R. <http://www.dhcour.coe. fr/eng/canca%?20catholic%20church%20e. html>

* Pursuant to Article 62 of the Code of Civil Procedure acquisition of legal personality confers the right to institute
legal proceedings.

* Under Greek law, a legal entity can be either of a public or private nature or of a mixed character. A legal entity of
public law is established by the state for a public, governmental or semi-governmental purpose and is governed by
public law, whereas a legal entity of private law is one whose purpose is private, profit or non-profit and is governed by
private law.
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A. Restrictions Imposed on Non-Orthodox Churches

Greece requires a permit for opening or building new places of worship. This is based on Law
No. 1363/1938,* adopted during the Metaxas Dictatorship (1936-1940) and was amended by
Law No. 1672/ 1939.% It specifically forbids new places of worship of any faith to be built without
a permit from the appropriate recognized ecclesiastical authority; that is, the Greek Orthodox Church
and the Minister of National Education and Religions. Anyone who violates this provision is subject
to imprisonment of 2-6 months and a fine. The place of worship is closed and sealed off by police
authorities. In implementation of this Law, a Royal Decree of May 20/June 2/1939*" imposed
additional requirements for the building or opening of churches which do not belong to the Greek
Orthodox Church. The requirements include: a) an application of at least 50 families who are in close
proximity with each other and whose closest place of worship is at such a distance that the exercise
of their religious rights is hindered; b) the application, properly signed by the applicant families and
with their signatures being confirmed by the police authorities, must be submitted to the local ecclesi-
astical authorities; and c) the police, upon issuing a reasoned opinion, must forward the application to
the Ministry of National Education and Religions. The Ministry has the authority to reject the applica-
tion if the Minister is of the opinion that either the conditions of the law are not met or that the building
of a new place of worship is unwarranted. On the other hand, for the opening or renovation of
churches or monasteries belonging to the Greek Orthodox Church, a different procedure is followed.
According to the Statutory Charter of the Orthodox Church, the permit is granted from the Office for
the Management of Church Property, which is known by its Greek acronym ODEP.*

Law No. 1363/1938, as amended by Law No. 1672/1939, also requires the issuance of a
permit from the Ministry of Religion and Foreign Affairs for the entry into Greece of a minister of any
religion or denomination or leader of a cult who is not a Greek national.* Those who enter without a
permit are subject to deportation. The Royal Decree of May 20/June 2/1939 exempts, however,
non-Greek ministers of the Eastern Orthodox Church. Apparently, the Law is actually enforced
because several denominations have reported difficulties in getting residence permits for foreign mem-
bers of their faith who come to Greece to perform missionary work. Some denominations, in an effort
to bypass this prohibition, have considered sending European Union nationals who are not subject to
this restriction in Greece.™

In September 1996, the European Court of Human Rights, in Manoussakis v. Greece,”' ruled
in favor of four Jehovah’s Witnesses who had been found guilty of operating a place a worship
without the required permit. In June 1983, the applicants, who were renting a place for religious
purposes, applied to the Minister of National Education and Religions and requested permission to
use a room as a place of worship as required by law. The Minister asked for signature certification,

* 33 A Diarkes Kodix Nonomothesias [Continuous Compilation of Laws] 49 (Athens, looseleaf).

“1d.

“ EKED, Part. A. No. 220 (1939).

“Art. 47,2.

* Art. 12, as amended by Art. 5 of Law No. 1672/1939.

* See U.S. Department of State, Country Reports on Human Rights Practices for 1993.
" (1997) 23 EHRR 387.
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which the local authority refused to do. The applicants submitted a new application. A year and a half
after the first application, they were informed that their application was still under consideration. In
1986, the applicants were prosecuted for operating a place of worship without a license.

The first instance criminal court acquitted them on the ground that since they were not engaged in
proselytizing, they were free to manifest their religion even without authorization. The criminal court,
deciding on appeal, overturned the decision of the lower court. The Court of Cassation confirmed the
appeal.

Both the European Commission and the European Court held that the Greek law, which re-
quired authorization for the opening of a place of worship, constituted an interference with the appli-
cants’ freedom to manifest their religion. The Court unanimously held that Article 9 of the European
Convention of Human Rights and Fundamental Freedoms had been violated.

According to the Court, Article 9 prohibited State interference to determine whether reli-
gious beliefs or the means of their expression were legitimate. The State could, however, impose
formal conditions, although the Court noted that the Law was used in practice to limit the activities of
anon-Orthodox faith. The Court held, therefore, that as the permit gave the Greek Government the
opportunity to limit members of non-Orthodox religions in the exercise of the right to religious free-
dom, it violated Article 9 of the European Convention of Fundamental Rights and Freedoms.>> The
Court also noted that the Law imposed on non-Orthodox faiths more onerous conditions for the
opening of a place of worship, since it required the authorization of the local bishop as well as that of
the Minister of National Education, whereas the establishment of Orthodox Churches was subject to
a different, simplified procedure.

B. Muslim Minority

Greece has officially recognized the Muslim minority, which has approximately 120,000 mem-
bers, as a religious minority.** The Muslim minority is not a homogenous entity as it is composed of
three distinct ethnic groups: those of Turkish origin (approximately 50 per cent), Pomacs, an indig-
enous population that speaks a Slavic dialect and became Muslims during the Ottoman Empire
(about 35 percent), and Roma. The status of the Muslim minority, which is mainly located in Thrace,
is determined by Articles 37-45 on the protection of minorities of the Treaty of Lausanne of July
24,1923 °* The Treaty of Lausanne based the definition of the minority on the common aspect of
religion and not on ethnicity. Article 45 of the Treaty states broadly that “the right conferred by the
present section on the non-Muslim minorities of Turkey shall be similarly conferred by Greece on the
Muslim minority in her territory.” No clarification as to the meaning of the words “non-Muslim minor-
ity” was included in the Treaty. A convention signed earlier between Greece and Turkey Concerning
the Exchange of Greek and Turkish Populations signed at Lausanne, on January 30, 1923°° pro-

* See U.S. Department of State, Greece, Country Report on Human Rights Practices for 1996.

* The Greek Government does not recognize the existence of an ethnic minority within its borders, in spite of the
pressure from leaders of the Muslim minority to be recognized as such.

*28 LNTS 13 (1923).

*28 AJIL 84 (1924).
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vided for a compulsory exchange of Turkish nationals of the Greek Orthodox religion established in
Turkish territory and Greek nationals of the Muslim religion established in Greek territory. Article 2
excluded from the exchange the Greek inhabitants of Constantinople and Turkish inhabitants of Western
Thrace and stated specifically that “all Moslems established in the region to the east of the frontier line
laid down in 1913 by the Treaty of Bucharest shall be considered as Moslem inhabitants of Western
Thrace.” A mixed commission was established to handle the exchange. A question arose as to the
meaning of the word “established” used in Article 2 of the Treaty of Lausanne of January 30,1923.
The Permanent Court of International Justice stated that the French work etablissement was con-
trolling which embraced both the element of “residence and stability.”

Finally, the question of who belonged to the Muslim minority was decisively settled in an agree-
ment signed later between Greece and Turkey on June 19,1930 on the final Settlement of All Issues
Arising from the Treaty of Lausanne and the Athens Agreement in Relation to the Exchange of
Population. Greece ratified this agreement by Law No 4793/7.3 in 1930.%° Article 14, paragraph 1
of Chapter 6, titled Properties of Muslims located in Western Thrace states specifically that “Greece
recognizes as ‘established’ all Muslims (Greek citizens) who are currently present in the area of
Western Thrace, which is excluded from the exchange of the population, regardless of their date of
arrival in Western Thrace and irrespective of their place of birth.” Based on the above definition, the
scope of Article 45 of the Treaty of Lausanne of July 24, 1923, includes all Muslim Greek citizens of
Western Thrace. Greece is obliged to provide the Muslim minority with the following rights and
freedoms:

«  fulland complete protection of life and liberty without distinction of birth, nationality, language,
race or religion;

*  equality before the law;

»  freedom ofreligion;

»  theright to establish and control philanthropic, religious, or educational institutions and the right
to use their own language and religion therein;

+  theright to enjoy civil and political rights;

+  free use of own language in commerce, private sphere, religion, press, printed materials in
public meetings and in courts; and

* inlocations where a large Muslim community lives, instruction in elementary schools must be
done in Turkish, reserving the right of Greece to make the teaching of the Greek language
mandatory.

The most important issues pertaining to the Muslim community concern the appointment of muf-
tis, (the religious leaders of the Muslim minority) the situation concerning the wagfs (Muslim property
or endowments) and education.

“EKED, part A, No. 226 (1930).
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1. MUFTI

The issue of the appointment of muftis has not only created friction between Muslims and the
Greek Government but has also divided the Muslim community itself. Until 1991, muftis were elected
in accordance with Law No. 2345/1920. Since 1991,°” muftis are appointed from among Muslim
Greek citizens who meet the requirements as laid down by law. The applications submitted by the
candidates are evaluated by a ten-member committee composed of Muslim religious leaders and
prominent members of the Muslim minority and presided over by the local Prefect. The Prefect
prepares a report containing his opinion about each candidate. The report is then forwarded to the
Minister of National Education and Religions, who selects the best candidate based on high moral
standards, high religious education, as well as overall religious activism. The appointment is effected
by a presidential decree, for a period of ten years, based on a recommendation by the Minister of
National Education and Religions.

In implementation of this law, the Greek Government appointed two muftis and one assistant
mufti in Thrace. Greece defended the adoption of the Law on the grounds that the muftis are paid by
the State and perform judicial functions in civil and domestic matters in addition to their religious
duties.’® Although part of the Muslim minority accepted the authority of the two appointed muftis,
others proceeded to elect two other muftis. Subsequently, the two elected muftis were prosecuted
for unlawfully assuming the title of the mufti. One of them was sentenced to a 10-month term of
imprisonment.

The sentenced mufti later resorted to the European Court of Human Rights and complained
that his conviction for usurping the functions of a minister of a known religion and wearing the uniform
of such a minister in public, amounted to a violation of Article 9 and 10 of the European Convention
on Human Rights and Fundamental Freedoms. The European Court of Human Rights pronounced
its judgment on December 14, 1999, and held that Greece violated Article 9 of the Convention.*
Specifically, in the Court’s view, punishing a person who acted as a religious leader for a group of
people who willingly followed him was not compatible with the demands of religious pluralismin a
democratic society. Even though the Court recognized that the Muslim community had become
divided and there was some tension, nevertheless, it stated that the role of the authorities is not to
remove the cause of tension by eliminating pluralism but to ensure that the competing groups tolerate
each other. In light of the above opinion, the Court held that the applicant’s conviction was not
justified by “a pressing social need” nor was it “necessary in a democratic society for the protection
of public order.”

2. Wagfs

The conflict of opinion between the Muslim minority and Greek authorities pertaining
towagfs centers around the general poor condition of the wagfs as well as on the procedure and the
manner in which the wagfs are governed.

7 Art. 2 of Law 1920/1990, Ephemeres tes Kyverneseos tes Hellenikes Demokratias, [Official Gazette of the
Hellenic Republic] part A, No. 182 (12/24/1990).

* The decisions of the Mufti must be declared enforceable by a single member district court where the Mufti
resides. The court examines the legality of the decision by ascertaining that it conforms to constitutional standards and
that it is within the jurisdiction of the Mufti.

¥ Serifv. Greece, European Court of Human Rights. This judgment is not final. Any party to the case may request
that the case be referred to the Grand Chamber within three months from the date of the judgment <http://
www.dhcour.coe.fr>.
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Thewagfs of the Muslim community are regulated by the relevant provisions contained in the
Treaty of Peace signed at Lausanne on July 24, 1923,%° and Law 1091/1980, Peri Dioikeseos kai
Diacheiriseos ton Vakouphion tes Mousoulmanikes Meionotetos eis ten Dytiken Thraken kai
Periousion Auton [ Management and Administration of Wagfs and their Properties Belonging to the
Muslim Minority of Western Thrace].5! Application of this Law is conditional, based on reciprocity.
The Law defines wagf as any property dedicated to an existing or future religious, philanthropic, or
public benefit institution. Property included in the wagfis the wagfitself and any other movable or
immovable property given for the operation of the wagf or its purposes. Pursuant to the law, each
wagf constitutes a legal entity of private law which is deemed an institution established for the benefit
of the public.

Thewagfs are administered by a five-member committee whose members belong to the Mus-
lim community. The members are elected through a secret vote by Muslim men and women who
have been duly registered in the place where thewagfis located. The work of the committee pertain-
ing to the operation and financial administration of the wagfis subject to review by the local Nomarch.
The law required all the committees to submit a declaration to the local economic authorities pertain-
ing to the waqfs and their purpose as well as any property item belonging to thewagf. The law
established a deadline for the submission of the declaration of one year upon its entry into force. Since
1981, the deadline has been extended several times.

Two Presidential Decrees regulate related issues. The first, No. 18/1982%* deals with the
census of waqfs which belong to the Muslim minority and are located in Western Thrace. The
second, No. 1/1991% concerns elections of members of the committees responsible for managing
the wagfs.

The recently enacted Law No. 2459/1997 Katargese Phorologikon Apallagon kai Alles
Diatakseis [On the Abolition of Tax Exemptions and Other Provisions]* imposes a tax on sizeable
real estate located in Greece that belongs to a legal entity or an individual.® Pursuant to this law, non-
profit minority legal entities referred to the Treaty of Lausanne of 24 July 1923 are also liable to
taxation. However, the law states that “such legal entities are exempted from large real estate tax
under the clause of reciprocity on Greek-Orthodox legal entities abroad.”*

3. EDUCATION

Under the Treaty of Lausanne, the Muslim minority has the right to establish and control educa-
tional institutions and to use its own language and religion therein.®” Moreover, educational issues of
the Muslim minority are governed by Laws No. 1566/1985, No. 694/1977 Peri Meionotikon Scholeion
tes Mousoulmanikes Meionotetos eis ten Dytiken Thraken [on Minority Schools of the Muslim

“28 LNTS 13.

* EKED, Part A, No. 267 (1980).
“1d. No. 3 (1982).

® EKED, Part A. No. 1.
“EKED, Part. A. No. 17 (1997).
“1d. Art. 21.

“1d. Art. 35.

7 See Arts. 40, 41 and 45.
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Minority in Western Thrace], and Law No. 2341/1995 Rythimse Thematon tou Ekpaideutikou
Prosopikou Meionotikon Scholeion tes Thrakes [on Regulation of Issues Pertaining to Teachers
Employed in Minority Schoolsin Thrace].® The 1995 Law provides a number of financial incentives
and career opportunities to teachers who commit themselves to teach for a five- year period in
minority schools. The Law established the Committee on Minority Education which is responsible for
appointing qualified teachers. An additional amount of money is given to those teachers who are
willing to teach in less favorable areas of Thrace. At the same time, it requires that teachers who teach
in minority schools be well qualified. The criteria for their selection include experience, knowledge of
foreign languages, graduate studies, research, and familiarity with Islamic culture.

The law also contains an affirmative action provision. Muslim students of Thrace are accorded
preferential admission status to universities and technical schools.® Thus, the law allows for a special
quota of Muslim students and provides them with a less onerous procedure and criteria in order to
facilitate their entry into educational institutions of higher learning.

C. The Jewish Community

Law No 2456/19207 Peri Israelin on Koinoteton [on Jewish Communities] conferred the right
to Jews to establish their own communities. In particular, the law provides that a Jewish community
may be established as a legal entity of public law in locations where more than twenty Jewish families
exist and there is also a synagogue. Members belonging to Jewish communities are permanent resi-
dents whose religion is Judaism.

Pursuant to the law, Jewish communities have the right to establish educational institutions and
their own curricula as long as the curricula do not impinge on internal legislation and ensure sufficient
training of the Greek language as well as history, geography, physics, and mathematics, all of which
must be taught in the Greek language. The schools are subject to state review.

As far as the religious leader of the Jewish community is concerned, the Chief Rabbi is chosen by
the Jewish community and appointed after a written approval by the Minister of National Education
and Religions. The Chief Rabbi and the Rabbis must be Greek citizens.

D. Provisions in the Criminal Code

The Criminal Code imposes imprisonment for up to two years on “anyone who publicly and in
any manner offends the Orthodox Church or any other known religion in Greece.””" It also subjects
to the same punishment anyone who intentionally attempts to disturb any religious gathering of a
known religion in Greece, or commits improper acts either within a Church or a religious place that
belongs to a known religion.”

*EKED, Part A. No. 208 (1995), supplemented by Law 2413/1996 EKED, Part A. No. 124 (1996).

“In Greece, entry in the universities is possible only after a successful exam which is conducted nationwide upon
graduation from high school.

" Raptarchis, 3 DKN 68.

" Criminal Code, Art. 199.

" Criminal Code, Art. 200.
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The Criminal Code also punishes those who pretend to be ministers of the Orthodox Church or
any other known religion in Greece with imprisonment up to a year and a fine.

VI. OFFICIAL OR QUASI-OFFICIAL GOVERNMENT ENTITIES RESPONSIBLE FOR

RELIGIOUS ISSUES

The State exercises general supervision of all religions through the Ministry of National Education and
Religions and the Ministry of Foreign Affairs.”® The General Secretariat of the Ministry of National Education
and Religions is entrusted with the implementation of government policy in the area of religion. It also supervises
the following departments: 1) Ecclesiastical Administration, 2) Ecclesiastical Education and Religious Instruction,
and 3) Department of Individuals of Different Creed and Religion. The Ecclesiastical Administration Department
is exclusively responsible for matters pertaining to the prevailing religion, such as implementation of the constitu-
tional provisions and the legislation on the organization and the administration of churches, and expropriation of
land in order to build new or renovate old churches. The second department is responsible for preparing the
budget of the Office of the General Secretariat of Religions and for the appointment and the general status of the
staff of schools of religious education of the Apostolic Diakonia of the Church of Greece and its preachers. The
third department is further divided into the Office for Individuals of a Different Creed and the Office for Individu-
als of'a Different Religion. The former is concerned with procedural matters pertaining to entry into the country
of foreign heterodox ministers and clergy, and the establishment and operation of places of worship of non-
Orthodox Christians, of divinity schools, seminaries, and other legal entities of religious character. It is also
assigned proselytismissues. The latter office deals with the same issues involving religions other than the Ortho-
dox Church. It is also responsible for the appointment and official status of Jewish rabbis and Muslim muftis.

The Ministry of Foreign Affairs is another department responsible for religious issues. A specific service
with this Ministry, the Service of Ecclesiastical Affairs, is solely responsible for the “supervision, study and
recommendation of the solution of all matters and affairs pertaining to the Orthodox and other Christian and non-
Christian Churches which are outside Greece, to the Orthodox Divinity Schools and Ecclesiastical Centers
outside Greece, to the Clergy who live abroad, and issues pertaining to Mount Athos.””* Similar language is
used inanew Law No. 2594/1998.” The latter specifies that the following issues, inter alia, fall within the ambit
of the Ministry of Foreign Affairs: monitoring of issues involving protection of human rights; educational and
religious issues of Greeks living abroad; relations of the State with the Ecumenical Patriarchate, other Patriarch-
ates, and other Autocephalous Churches; issues involving other Christian denominations, religions and interna-
tional religious organizations, and the civil administration of Mount Athos.

VIL. IMPORTANT ISSUES
A. Separation of Church and State
In the early 1980s, when the socialist PASOK government led by Andreas Papandreou came to
power, it sought to separate church and state. However, Papandreou’s efforts were thwarted by the
strong opposition expressed by the Church, other conservative forces, and the opposition party New
Democracy. PASOK succeeded, however, in the area of family law, despite the Church’s tremen-
dous influence.” Article 1353 of'the Civil Code prohibited the marriage of a Christian to a person

” Presidential Decree No. 417/1987.

™ Art. 27 of Presidential Decree 11/1992 on Responsibilities and Structure of the Central Agency of the Ministry of
Foreign Affairs. This Decree remains in effect until the adoption of a new decree pursuant to Law 2594/1998.

” On Ratification as a Code of the Proposal of Law Organization of the Ministry of Foreign Affairs. EKED, part A.
No. 62 (1998.

" Michael P. Stathopoulos, “Secularization of Family Law in Greece,” 22 ISRAEL L. R. No 33 at 64 (1988).
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belonging to another religion. Article 1367 of the Civil Code prohibited the marriage of a person
belonging to the Eastern Orthodox Church without a religious ceremony conducted by a priest of that
church. Concerning a marriage between heterodox Christians or between persons of different reli-
gions, Article 1371 of the Civil Code provided that the celebration could take place in accordance
with the requirements of the religion or denomination of each of the spouses. The Church also partici-
pated in the dissolution of marriage. There was a mandatory reconciliation procedure that had to take
place before the Bishop prior to the court procedure. The Church’s spiritual dissolution of the mar-
riage followed after the court decision on divorce.

The 1983 reform of the family law now permits marriage between a Christian and a non-Chris-
tian. The reconciliation procedure before the bishop was also abolished. Until 1982, only religious
marriages had been recognized. Law No. 1250/1982"" now also gives individuals a choice between
a civil or a religious marriage.

B. Property

In the 1980s, the property of the Church was another thorny issue that further divided the rela-
tions between Church and State. During the Turkish occupation (1453-1821), the Church had accu-
mulated a considerable amount of property through gifts. Part of the property was later ceded legis-
latively to the State or voluntarily given away by the monasteries.” The remaining property was
administered by the Church through the Office for the Management of Church Property (ODEP),
whose members were appointed by the Holy Synod. Law No. 1700/1987” amended the rules on
the management and representation of all monastery property. The law also provided that within six
months of'its publication, the State would become the owner of all monastery property unless the
monasteries could prove their ownership, either by a duly registered title deed or by a final court
decision against the State. The law also provided that the majority of the members of ODEP would
be appointed by the State. On July 16, 1987, the Minister of National Education and Religions
appointed the ODEP’s Board of Governors.

Subsequently, an agreement was signed between the Permanent Holy Synod and the Greek
State.®*® The monasteries agreed to cede part of their forest and farmland to the Greek State. In
return, the Greek Government undertook to provide financial assistance to the monasteries. In par-
ticular, the Government would earmark one percent of the total appropriation money which is given
to the Ministry of National Education and Religions to cover expenses for the Church. This amount
would be divided among the monasteries parties to the agreement. The Government also would pay
the salaries of preachers who were previously paid by ODEP.

7 EKED, Part. A, No. 46 (April 7, 1982).

”* In implementation of Legislative Decree No. 2185/1952 Peri Anagkastikes Apallotrioseos Ktematon pros

Apokatastasin Aktemonon Kalliergeton kai Ktenotrophon [on Expropriation of Agricultural Land for the Rehabilitation
of Farmers and Cattle Owners who do own Land], a contract was signed between the Greek State and the Church for the
concession of four-fifths of the land owned by the monasteries to the Greek State. However, since both parties failed to
meet their obligations arising from the contract, the concession never materialized.

" EKED, Part. A. No. 61 (1987).
* The agreement was ratified by Law 1811/1988. EKED, part. A. No. 231 (1988).
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Eight of the monasteries, which did not participate in the agreement with the Government, de-
cided to challenge the decision of the Minister of National Education and Religions to appoint the
governors of ODEP before the Supreme Administrative Court (Symboulion Epikrateias). The mon-
asteries argued that Law No. 1700/1987 was unconstitutional. The Symboulion Epikrateias passed
ajudgment on December 7, 1987, that Law No. 1700 was constitutional, but quashed the decision
of July 16, 1987, pertaining to the appointment of the ODEP board of governors. Subsequently, the
monasteries brought the case before the European Court of Human Rights. In a judgment delivered
on December 9, 1994, The Holy Monasteries v. Greece,*' the European Court of Human Rights
held unanimously that there was a violation of Article 1 of Protocol No. 2 of the European Conven-
tion of Human Rights and Fundamental Freedoms pertaining to the right to the peaceful enjoyment of
one’s possessions, and Article 6, paragraph 1 pertaining to the right to a fair trial. On the other hand,
the Court ruled that there was no violation of Article 9, concerning the freedom of religion.

At the time of the ruling, the European Court of Human Rights did not decide on the issue of
compensation but invited the two parties for a possible friendly settlement. Subsequently, in 1996,
Law No. 2413/1996 was adopted.®* The Law, in order to comply with the above judgment of the
European Court of Human Rights provided, inter alia, the following for those monasteries not par-
ties to the agreement: a) The Monasteries have the right to protect before the Greek courts their rights
and interests pertaining to real property covered by Laws Nos.1700/1987 and 1811/1988; b) the
monasteries may use any means of evidence to prove their rights in rem over the property, subject to
the provisions which were in force prior to the enactment of the above laws; ¢) any circulars issued
based on the above laws are null and void; and d) any contrary substantive or procedural provision
is repealed.®

Subsequently, the monasteries argued that the language of the Law 2413/1996 was unclear as to
whether it restored their property rights to the status quo ante and requested a legal opinion from the
Legal Council of the Greek State. Finally, the two parties reached a friendly settlement when the
Legal Council of State issued an opinion and explicitly stated that Law No. 2413 leaves no doubts as
to the ownership of the monasteries to their property.®*

C. Identity Cards

Greece is currently the only European Union member imposing a mandatory notation of religion
onidentity cards. Such a statement was voluntary until 1990, when Law No. 1599/1986 was amended.
The new Law, No. 1988/1991% requires all Greek citizens who have reached fourteen years of age
and who reside permanently or temporarily in Greece to obtain an identity card. The law requires the
listing of the following data: a photograph, the person’s first and last name, their parent’s first and last
name, the last name of their spouse, fulfillment or non-fulfillment of military obligation, and religion.
Information related to blood type and donorship preference was left optional.

* <http://www.dhcour.coe.fr/Hudoc1doc\HEJUD\sift\49 1 .txt>

2 EKED, Part. A. No. 124 (1996).

® Art. 55 of Law No. 2413/1996.

* See case of The Holy Monastaries v. Greece (Art. 50)(1997) at <http://194.250.50.200/eng. MONASTARIES ¢. html>.
¥ EKED, Part A, No. 189 (1991).
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The mandatory listing of religion on identity cards outraged the Greek Jews, Catholics, Muslims,
and Jehovah’s Witnesses, who called for withdrawal of such a requirement. In 1993, when the new
identity cards were about to be issued, the Greek Government was criticized by religious minorities,
the European Union, and human rights organizations, which called the reference to religious affiliation
discriminatory and potentially dangerous. The European Parliament in particular declared that refer-
ence to religion on identity cards violates the fundamental freedoms of the individual as set in the
Universal Declaration of Human Rights and in the European Convention of Human Rights and Fun-
damental Freedoms.

On April 22, 1993, during its debate on human rights, the Parliament adopted the Resolution on
the Compulsory Mention of Religion on Greek Identity Cards.® The Resolution called on the Greek
Government “not to bow to pressure from the Orthodox hierarchy and the excessive nationalist zeal
developing in Greece,” and to abolish the mention of religion on identity cards even on an optional
basis. In 1993, the Minister of Interior, in a meeting with the World Jewish Congress announced that
the Government was introducing legislation to abolish the mandatory listing of religion on identity
cards.’” However, the amendment was not supported before the Greek Parliament due to strong
pressure from the Church and Members of Parliament, who claimed that Orthodoxy is part of Greece’s
national identity.

In early May 2000, however, the Authority on the Protection of Personal Data, which has been
established by law in 1997 and whose decisions are binding for the Government, decided that the
new identity cards will no longer carry an indication of one’s religion or profession. The Orthodox
Church was disturbed by the measure undertaken by the Authority. A number of clergy thought it
was serious enough to convene a meeting of the Permanent Holy Synod. On the other hand, the
Archbishop, who was of the view that mention of religion should be optional, stated that the Greeks
should decide on this issue by referendum. The Government replied that a referendum was not
necessary in this case.®®

D. Proselytism

The Constitution restricts religious practice by prohibiting proselytism.* This prohibition is ex-
tended to all known religions.” It has been reported that 4,400 Jehovah’s Witnesses were arrested
between 1975 and 1992, and that of these 1,233 went to trial, resulting in 208 convictions.”’ Law
No. 1363/1938 in Article 4 made the act of proselytism a criminal offense by providing the punish-
ment of imprisonment and a fine to anyone found guilty of proselytizing. In 1939, the law was amended
and the definition of proselytism was added:

* Resolution B3-0574, 0600 and 0613/93, OJ C 150/267 (May 31, 1993). Prior to this, Parliament had adopted the
resolution of Jan. 21, 1993, on Religious Freedom in Greece and Compulsory Declaration of Religion on Greek Identity
Cards.

¥ The Ethnic NewsWatch, Jewish Telegraphic Agency, Greece no longer requires religion on identity card (March

25,1993, via Nexis, Lexis).
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* However, the 1952 Constitution prohibited proselytism and any other interference against the prevailing reli-

* Statistics mentioned in Kokkinakis case v. Greece, 260 Publication of the European Court of Human Rights,
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2. By “proselytism” is meant, in particular, any direct or indirect attempt to intrude on the
religious beliefs of a person of a different religious belief, with the aim to undermine those beliefs,
either by any kind of inducement or promise of an inducement or moral support or material
assistance, or by fraudulent means or by taking advantage of his inexperience, or trust, need,
low intellectual capacity or naivete.

3. Ifthe act is committed in a school or other educational establishment or a philanthropic
institution, it shall constitute a particular aggravating circumstance.”

The constitutionality of Article 4 of the 1938 law has been unsuccessfully challenged before the
Greek courts, mainly by Jehovah’s Witnesses. One particular case reached the European Court of
Human Rights. In Kokkinakis v. Greece,”® aretired Greek businessman, after exhausting all do-
mestic remedies, challenged his multiple arrests and imprisonments for acts of proselytism. The Court
examined whether the sentence passed by the domestic court amounted to an interference with the
exercise of Mr. Kokkinakis’ right to “freedom to manifest his religion or belief” as expressed in
Article 9 of the European Convention on Human Rights. It further stated that such an interference is
contrary to Article 9 unless “it is prescribed by law,” has a “legitimate aim,” and it is necessary in a
democratic society. The Court held that the measure was “prescribed by law” and had a legitimate
aim, 1.e., the protection of the rights and freedoms of others. However, the Court did not find that the
applicant’s conviction was justified in the circumstances of the case “by a pressing social need.”
Therefore, the punishment was not proportionate to the legitimate aim pursued and not “necessary in
a democratic society...for the protection of the rights and freedoms” of others. Accordingly, the
Court found Greece in violation of Article 9 of the Convention.**

E. Conscientious Objectors

Conscientious objection—the right to refuse to perform military service for reasons of con-
science or because of religious, political, or philosophical beliefs—has not reached the status of a
human right per se. Proponents argue that such a right can be based on the right of freedom of
thought, conscience, and religion. These latter rights are enshrined in Article 18 of the Universal
Declaration of Human Rights, Article 18 of the International Covenant on Civil and Political Rights,
and Article 9 of the European Convention of Human Rights and Fundamental Freedoms. However,
the case law of the European Commission on Human Rights indicates that conscientious objection
does not come within the ambit of Article 9 of the European Convention on Human Rights. The
Council of Europe has also adopted a Recommendation Regarding Conscientious Objection to Com-
pulsory Military Service.”> The Recommendation calls for alternative civilian service which must not
be punitive either in character or duration. The Recommendation also urges the Member States of the
Council of Europe to conform their legislation with the standards set forth in the recommendation.

At the domestic level, the Greek Constitution explicitly provides that every Greek citizen ca-
pable of bearing arms is obliged to fulfill his military obligation as provided by law. It also states that
no person shall be exempt from discharging his obligations to the State or complying with the laws

 Art. 4 of Law No. 1363/1938 was amended by Law No. 1672/1939. EKED, Part A, No. 123 (1939).

* Supra note 90, Kokkinakis v. Greece.
*'1d. at 20-22.
* Recommendation No. R(87)8. (April 9, 1987).
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because of his religious beliefs.”

In implementation of the constitutional language, Law No.1763/1988 Stratologia ton Hellenon
[on Conscription of Greeks] °7 requires that every Greek citizen between the ages of 20 and 50
is obliged to perform his military duties in the armed forces. The law required conscientious ob-
jectors to fulfill either full or, in some special cases, reduced unarmed military service.”® The
duration of the service for all conscientious objectors, however, was twice as long as that which
the person otherwise would have to serve. As a result, a large number of conscientious objectors,
mainly Jehovah’s Witnesses, have been imprisoned because they have refused to comply with this
requirement.

In 1997, due to mounting pressure from human rights organizations, Greece amended Law No.
1763 to allow for unarmed service for conscientious objectors. The recently adopted Law No.
2510/1997* provides that persons who are conscientious objectors due to their religious or ideo-
logical convictions have the right to select either unarmed military service or civil community service.
In accordance with Article 19 of the same law, conscientious objectors are obliged to perform
unarmed military service or community service at least equal to the duration of the service they would
have to serve if they did armed military service. Further, beyond this minimum period, conscientious
objectors who perform unarmed military service have to serve an additional 12 months and those
who perform community service have to serve an additional 18 months. Apparently the length of
unarmed military service and community service is still a contentious issue, since it appears to have a
punitive character.

Law No. 1763/1988 exempts from conscription religious ministers, monks, or novice monks of
a known religion, if they wish to be exempted.'® Inimplementation of this provision, priests of the
Orthodox Church are exempted without any difficulty. On the other hand, ministers of Jehovah’s
Witnesses have been harassed and illegally detained, even though their religion has been deemed a
“known” religion. Specifically, in 1975 the Supreme Administrative Court decided that Jehovah’s
Witnesses is a known religion and has repeatedly upheld this determination in latter decisions.'” In
addition, in 1990 the Supreme Administrative Court expressly upheld the right of ministers of Jehovah’s
Witnesses to be exempted from military service.!?*

The case of Isirlis & Kouloumpasv. Greece,'” which reached the European Court of Human
Rights, dealt with the issue of the exemption of ministers of religion from conscription. The applicants,
both Jehovah’s Witnesses ministers, were officially recognized as such by the Greek authorities. They
complained before the Commission and the Court that they were not exempted immediately, as in the

* Art. 4,9 6 and Art. 13, 9 4 of the Constitution.

7 Art. 6 of Law 1763/1988 on Conscription of Greeks, as amended. EKED, part A. No. 57 (1988).
*1d. Art. 5,9 2.

” EKED, Part A, No. 136 (1997).

' Id. Art. 6.

! Judgments No. 2105 and 2106/1975 of the Supreme Administrative Court.

Judgment No. 3601/1990 of the Supreme Administrative Court.

European Court of Human Rights, at <http://www.dhcour.coe.fr/hudoc/ViewHtmI>.
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case of the Orthodox priests, but were unlawfully detained for thirteen and twelve months respec-
tively while the issue was investigated. The European Commission stated that the Convention does
not guarantee exemption from military service for ministers of religion. However, since under Greek
law, ministers of known religions were exempted, and there was a discrepancy in the treatment of
Orthodox priests to those of other religions, the applicant’s complaints then fell within the scope of
the Convention. The Court held that they were unlawfully and arbitrarily detained and therefore there
was a violation of Article 5, paragraphs 1 and 5 of the Convention. The Court also observed that
since the complaint was the situation of an applicants’ detention while a decision on their application
for exemption was pending, there was no reason to consider the same facts on the basis of Article 9
of the Convention on the freedom of religion.

F. Religious Instruction

At the primary and secondary school levels, religious instruction pursuant to the constitutional
language that education must aim at the “development of national and religious conscience”'* is
based on the teachings of the Christian Orthodox Church. A child has the right not to participate in
religious instruction at school because of his or her religion or for reasons of conscience.

The Supreme Administrative Court, in a 1995 decision,'® upheld the right of a student not to
participate in religious instruction at school and the right of the principal to review the reasons for
refusing to participate (raised by the student himself or his parents/guardians). The Court stated that
this review does not constitute a means of harassing the student. On the contrary, it aims to assist him
in enjoying his freedom of religion. It quashed the decision of a committee of teachers reprimanding
the student in the case at hand and placing on record that his behavior was unsatisfactory. The Court
held that students are obliged to participate in religious instruction, unless otherwise exempted, as is
the case in school prayer and religious instruction.

The Supreme Administrative Court in a 1998 ruling invalidated a decision of the Minister of
National Education and Religions which had reduced the religious instruction in the Lyceum from two
hours to one hour. Thus, the Ministry of National Education and Religions is bound to set new hours
of religious instruction. The Court based its decision on Article 16 of the Constitution, which states
that “education constitutes a basic mission of the State and shall aim at the moral, intellectual, profes-
sional, and physical development of Greeks, the development of national and religious conscience,
and their formation as free and responsible citizens.” The Court held that the State has to take all the
requisite steps to ensure that religion is taught a sufficient number of hours each week at school to
accomplish in a satisfactory manner its purpose, which is to develop the religious conscience of the
students in accordance with the principles of the Orthodox Christian religion. In the same decision,
the Court expressed its opinion on other issues related to religious instruction. It emphasized that the
majority of the Greek population is Christian Orthodox and, among the purposes of an education, is
the development of the religious conscience of the Greek students. Consequently, the teaching of
religion is obligatory for Greek students who are Christian Orthodox. The Court then explicitly enu-
merated those who can be exempted from religious instruction, i.e., students who declare that they
are atheists or are of a denomination or religion different from Christian Orthodox. It held that a
statement to be exempted from religious instruction submitted by the student or his parents is not

'* Art. 16, 2 of the Constitution.

143 Nom. V. [Legal Tribune] No. 6, 925 (1995).
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unconstitutional and must be respected.!%

Two cases which reached the European Court of Human Rights decided in 1996 touch upon
freedom of conscience and religion in the context of education. In both cases, Valsamis v. Greece
and Efstratiou v. Greece,'”” the Court considered Article 2 of Protocol 1, which gives a right to
parents to ensure that education and teaching conform to their own religious and philosophical con-
victions, and Article 9 of the Convention, which enables the child to claim freedom of belief. The two
cases are based on similar facts. Jalsamis involved two students who were suspended from school
for one and two days, respectively, for failure to participate in an annual school parade held on
October 28th for commemorating the outbreak of war between Greece and Italy. A student was
punished with a day’s suspension from school. The student and his parents asserted that participation
violated their religious beliefs since both were Jehovah’s Witnesses. The Court held that the obliga-
tion to take part in a school parade did not amount to an offense to the parent’s religious convictions
based on Article 2 of Protocol 1 nor did the one-day suspension amount to an interference with the
student’s right to freedom of religion, based on Article 9 of the Convention, since the parade was not
militaristic and was held for commemoration purposes. The Court applied the same reasoning in
Efstratiou. However, in both cases, the Court was critical of the suspension ordered by the school
authorities and stated that such a measure could have a negative psychological effect on the children.

G. Non-Orthodox Teachers

Until 1988, the Ministry of National Education and Religions had followed a policy of not ap-
pointing non-Orthodox teachers in primary and secondary education. This discriminatory policy ap-
plied not only to teachers of religious instruction, but also to non-Orthodox teachers of any specialty.
A small number of court cases had pronounced that such a policy impinged on the constitutional
guarantees of equality and religious freedom.

Law No. 1771/1988 made the appointment of non-Orthodox teachers possible by providing
that such teachers can be appointed in public elementary schools or nurseries should they meet the
formal requirements. However, such teachers are not allowed to teach religion except to those stu-
dents who are of the same denomination or religion as the teacher.

In spite of this statutory pronouncement, the Ministry of National Education and Religions sought
the legal opinion of the Committee of Legal Advisors of the Government as to whether the appoint-
ment of teachers who are Jehovah’s Witnesses is allowed. The Committee held that such a ban is
valid based on Articles 3 and 16 of the Constitution and that it does not impinge on religious free-
dom.'”® Based on this opinion, the Ministry of National Education and Religions continued its policy
for a period of time. Currently, however, the Ministry does not follow this discriminatory policy. In
general, non-Orthodox teachers are appointed in elementary schools which have several teachers.
This makes it possible that the subject of religion can be taught by an Orthodox teacher. Conse-
quently, non-Orthodox teachers are not appointed in elementary schools where only one teacher is
employed.'”
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Excerpts from “Kathemerene,” The Daily, May 27, 1998.

" <hitp://www.dhcour.coe.fr/eng/valsamis. html>.
' G. Sotereles, Threskeia Kai Ekpaideuse [Religion and Education] 194 (1993).

' Interview with Mr. Volakakis, Head of the Department of Elementary Education, of the Ministry of National
Education
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THE NETHERLANDS

ABSTRACT

In the Netherlands, freedom of religion found its roots in the religious wars that took place in the 16™
century and which led to the first limited form of constitutional recognition of the freedom of religion in
1579. With the last major revision of the Constitution in 1983 with respect to freedom of religion, the se-
cularization between state and church that started in the 19" century was completed. In Article 6,
all discrimination based on religion or philosophy of life is forbidden. With the insertion of the term
“philosophy of life,” the equal treatment of religious and non-religious philosophies of life is guaran-
teed in conformity with the international com- mitments of the Netherlands. This article briefly reviews the
legal and constitutional background of the Netherlands and the constitutional provisions relevant to
freedom of religion. It then lists the most important international agreements and laws affecting religious
organizations.

INTRODUCTION

Freedom of religion in the Netherlands finds its roots in the religious wars of the 16" and 17 cen-
tury.! Calvinism began to take hold in the northern provinces in the 1560s. There was a mount-
ing dissatisfaction with the control by Spain of the Low Countries and with the increasing impact of
Spanish interests in their affairs. The seven northern provinces of the Netherlands entered into a Treaty
of Union, the Union of Utrecht. This Union (a defense union) was designed to bind the provinces
closely together in the face of Spanish attempts to undermine a coalition against them. The seven provinces
undertook to render each other assistance if, inter alia, the Spaniards attempted to ‘restore or introduce
the Roman Catholic religion by force of arms.’

Article XIII of the Union of Utrecht of 1579 can be considered as the first, even though limited, form
of constitutional recognition of the freedom of belief and religion for the united provinces. It recognized the
right of each province to introduce, without hindrance, such regulations as were considered proper for the
peace and welfare of the provinces, towns, and their particular members as well as for the preservation of
all people, either secular or clerical, and their properties and rights, provided that in accordance with the
Pacification of Ghent each individual enjoyed freedom of religion and no one was persecuted or ques-
tioned about his religion.?

After 1579, the next constitutional recognition of this freedom is found in the Constitution
of 1814, which mandates for the first time that equal protection has to be given to existing reli-
gions. With respect to the freedom of religion, the Constitution has been frequently amended, last in
1983.

'"P.W.C. Akkerman et al., de Grondwet, een artikelsgewijs commentaar (Zwolle, W.E.J. Tjeenk Willink, 1992) at
107.

? Treaty of the Union of the Seven Northern Provinces of the Netherlands (Utrecht, 1579), Article II.

* Id. Art. XII1. The Pacification of Ghent is an agreement between the Governor, William of Orange, and the States-
General (Parliament) in which they agreed to assist each other in expelling foreign troops from the Low Countries in
ensuring the supremacy of the States-General in the government.
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Figures from the Netherlands censuses indicate that in 1995, 33 percent of the population was
Roman Catholic, 14 percent Dutch Reformed, 7 percent Calvinist, 7 percent other, and 40 percent were
of no denomination.* Since 1900, large shifts in denominations have taken place. Membership of the Dutch
Reformed Church has fallen by more than half, against what is nearly a sixteen-fold increase in the non-
denominational group. Generally speaking, Roman Catholics are concentrated in the provinces of North
Brabant and Limburg, while Protestants predominate in an area stretching diagonally across the country
from the southwest (Zeeland) to the northeast (Groningen). The number of Muslims and Hindus in the
Netherlands has increased as a result of immigration from countries like Morocco, Turkey, Indonesia and
Suriname .’ Secularism is largely a characteristic of the large towns. A distinctive feature of the Netherlands
is the extent to which denominational divisions—Catholic, Protestant and secular—are evident in many
areas of social and economic life such as education, politics, the media, trade unions and even leisure
pursuits.®

I. LEGALAND CONSTITUTIONALBACKGROUND

The history of Dutch law is closely connected with the legal history of its immediate neighbors,
Belgium, France and Germany. The Dutch legal system is a civil law system. Statutes are the main source
of law. As a result of the French occupation of the Netherlands in the early 19th century, the Dutch legal
system is usually considered most closely related to the French ‘family’ of legal systems. Codification has
developed on the basis of the French Codes, particularly with regard to civil law. French influence gradu-
ally dwindled during the 20th century. As early as the latter part of the last century, German legal scholar-
ship made a strong impression in the Netherlands, and this influence become even stronger in the 20th
century. The Code of Criminal Law of 1886 has drawn largely from the German example. In the present
century comparative law generally, and, in the most recent period, international law, particularly European
community and human rights law, have made an impact and induced important changes in the Nether-
lands.”

The main parts of the Dutch codification are:

a) the Civil Code

b) the Commercial Code

c¢) the Criminal Code

d) the Code of Civil Procedure

e) the Code of Criminal Procedure

In addition to statutes, case law, even though it is not a binding or compulsory source of law, it is still
an important source of law. Decisions by the courts, especially decisions by the Supreme Court of the
Netherlands, although not binding, are generally followed by the lower courts and are important for the
interpretation of provisions in the codes and statutes. These judicial interpretations sometimes have the
effect of creating new rules of law. A court in the Netherlands is not bound by previous decisions of other

* Statistic Netherlands 1997 [Statistical Yearbook of the Netherlands] (Voorburg/Heerlen, 1997) at 51.

*  The Netherlands in brief. Foreign Information Division, Ministry of Foreign Affairs (The Hague: Sdu Uitgevers,
1997) at 10.

° The Kingdom of the Netherlands, Facts and Figures, Country and People (The Hague, Ministry of Foreign
Affairs,) 1990, at 29.

"JM.C. Chorus et al., Introduction to Dutch Law (3d rev. ed., The Hague, 1999) at 12.
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courts nor by its own previous decisions. However, lower courts normally follow decisions of higher
courts, and especially those of the Supreme Court.

The first Dutch Constitution was adopted in 1814 and modified in 1815 resulting from the annexation
of Belgium by the Netherlands, with a major revision in 1840 resulting from Belgium’s independence in
1830. Further significant constitutional revisions took place in 1848, 1884, 1887, 1917, 1922, 1938,
1953, 1956, 1963 and the most recent one of 1987, although further amendments were published in
1995.

The Netherlands is a constitutional monarchy with a parliamentary system. The monarch and minis-
ters constitute the Crown. According to the Constitution, the sovereign is inviolable and should stand
above the political parties. This means that the ministers are accountable to parliament and the sovereign
cannot be held to account. Parliament, formally referred to as the States General, consists of two houses:
the Upper House, which has 75 members indirectly elected by the Provincial Councils (the representatives
of the provinces), and the Lower House with 150 members elected by universal suffrage of all Dutch
nationals over the age of 18. Parliament forms the legislature together with the sovereign and ministers. The
sovereign and ministers form the executive.

International conventions, which are contracted by the Government, prevail over statutes, including
the Constitution. Article 94 of the Constitution reads as follows: “Statutory regulations in force within the
Kingdom shall not be applicable if such application is in conflict with provisions of treaties that are binding
on all persons or of resolutions by international institutions.” Those Acts of Parliament that are at variance
with self-executing treaty provisions shall not apply. Thus Acts of Parliament, the Constitution itself, and
even the Kingdom’s Charter must conform to international law. A hierarchy with respect to the internal
order of legislation exists in the Netherlands. The internal order is as follows: a) Charter of the Kingdom of
the Netherlands, b) Constitution of the Kingdom of the Netherlands, c) Acts of Parliament, d) General
Administrative Measures, e) Provincial by-laws, f) Municipal by-laws and by-laws of water control cor-
porations and of peat and peat polder authorities.®

Laws, General Administrative Measures, and Proclamations are published in the Official Gazette of
the Netherlands, entitled Staatsblad van het Koninkrijk der Nederlanden. Royal Decrees, Ministerial
Decrees, Ministerial Circulars, bankruptcies, divorces, etc. are published in the official daily paper of the
Netherlands entitled Nederlandse Staatscourant. These publications are published in the Dutch language
and are not translated into English. Since 1951, treaties have been published in the 7ractatenblad van het
Koninkrijk der Nederlanden (Bulletin of Netherlands treaties--commonly called 7ractatenblad and
cited as 7rb.), with text translations and consecutive numbering, to which easy access is gained by com-
prehensive annual indexes covering analytical/chronological tables and country registers. Treaties pub-
lished before the end of 1950 may be found in the Staatsblad.

Justice is administered in criminal and civil cases by 61 Sub-district Courts, 19 District Courts, 5
Courts of Appeal and the Supreme Court of the Netherlands. All courts are presided over by judges
appointed for life who retire on reaching a certain age set by law. There is no trial by jury. The Sub-district
Courts and the District Courts are courts of first instance. Either party may then lodge an appeal with,
respectively, either a District Court or Court of Appeal. Each Court of Appeal has jurisdiction over a

$“Polder” refers to land reclaimed from the sea.
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number of District Courts, each of which in turn has jurisdiction over a number of Sub-district Courts. The
Supreme Court of the Netherlands is the highest court in the country in civil and criminal matters. The
Supreme Court can also pass judgement in cases that have been heard by courts in the Netherlands
Antilles and Aruba. Unlike its counterpart in other countries, the Supreme Court has no power to declare
a statute unconstitutional. However, like all other courts, it may not apply statutory provisions that conflict
with provisions of a treaty.

The Council of State is an advisory body whose views must be sought on every proposed piece of
legislation. As head of State, the Queen is its president. The Council of State also has a vice-president,
responsible for the everyday running of its business, and up to 28 members appointed for life who retire on
reaching the age of 70. They are appointed to the Council of State on the basis of proven ability. The heir
to the throne becomes a member of the Council on reaching the age of 18. The Council of State is also the
highest administrative court.

The Netherlands does not have a constitutional court which deals with constitutional questions, as there
is in many other European countries. The Constitution does not allow judicial review of Acts of Parliament
Ifredress, for example, for the violation of a human right is not provided by national law and not obtained from
the national courts, every citizen of the Netherlands has, on the basis of the 1950 European Convention on
Human Rights, access to the European Court of Human Rights.

The Netherlands has a National Ombudsman, who is appointed by the Second Chamber of the
States General.'° Every person has the right to request the Ombudsman to investigate the way in which an
administrative body has acted in a particular case toward a natural person or legal entity. Acts of an
administrative body are deemed to include the acts of public servants employed by that body and per-
formed in the course of their duties.

II. CONSTITUTIONAL PROVISIONS RELEVANT TO FREEDOM OF RELIGION AND
BELIEF
The complete separation of the church and the state has taken a long time in the Netherlands. The
mandate in the Constitution of 1814 that all religions are equal means that the country can not designate a
dominant religion because all religions have the same rights. However the Government has held for a long
time that it was authorized to intervene in the internal organization of the church, especially with respect to
the Reformed Church.

The secularization between state and church that started in the 19th century was completed with the
last revision of the Constitution in 1983. Article 6 of the Constitution prescribes:

1. Everyone shall have the right to manifest freely his religion or philosophy of life, either indi-
vidually or in community with others, without prejudice to his responsibility under the law.

2. Rules concerning the exercise of this right other than in buildings and enclosed places may be
laid down by act of Parliament for the protection of health, in the interest of traffic and to combat or
prevent disorders.

* Constitution of the Kingdom of the Netherlands [Const.], Art.120, see Appendix.
" Law of February 4, 1981, Staatsblad [official law gazette of the Netherlands,Stb] 35, as amended.
"' Akkerman, supra, note 1, at 108.
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Article 6 corresponds to Article 1 of the Constitution, which explicitly forbids discrimination based on
religion or philosophy of life. The insertion of the term philosophy of life has caused religions to lose their
preferential position. Religious and non-religious philosophies of life must be treated equally. The article guar-
antees this right to anyone. This means that the article also can be applied to non-citizens of the Netherlands.
The Government has stated that constitutional provisions give rights not only to individuals but also to legal per-
sons and to groups and organizations without a legal status. An individual is deemed from the moment he be-
comes of age to be capable of being an exponent of the freedom of religion or a philosophy of life. But a minor also
has the right under certain circumstances to have the freedom of denomination towards the minor’s parents and
others, including the Government. The prevailing opinion in the Netherlands is that a minor’s choice with re-
spect to religious and non-religious philosophy of life must be respected when he can be considered to be able
to execute this fundamental right independently, as soon as he is capable to determine his own vision oflife. '

Freedom of expression, freedom of association, equality of association, freedom of religion and non-
discrimination provisions are all contained in the provisions of Chapter I, Fundamental Rights, of the
Constitution of the Netherlands.

The makers of the Constitution are of the opinion that the fundamental rights apply to anyone, irrespec-
tive their relation toward the Government, so that, for example, civil servants may file unabridged appeals
under that provision. In principle, a prisoner can also appeal under these provisions; however, the Constitu-
tion allows the possibility of restricting the exercise of one’s fundamental right in instances in which personal
liberty is denied through incarceration. " Thus, for example, it would be unusual if a prisoner were to be
allowed out of prison to attend religious services.

II. INTERNATIONAL COMMITMENTS

The Netherlands is party to several international conventions, resolutions, and declarations that con-
tain provisions with respect to the protection of fundamental rights and therewith the freedom of religion.
With respect to the freedom of religion, the most important international documents are the European
Convention for the Protection of Human Rights and Fundamental Freedoms (the Convention) and the
1966 International Covenant on Civil and Political Rights (the Covenant). The Netherlands has ratified the
Convention'* and several of its Protocols. Freedom of religion is protected under the Convention in Article
9, which states that:

1. Everyone has the right to freedom of thought, conscience and religion,; this right includes
freedom to change his religion or belief, and freedom, either alone or in community with others and in
public or private, to manifest his religion or belief, in worship, teaching practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are
prescribed by law and are necessary in a democratic society in the interest of public safety, for the
protection of public order, health or morals, or for the protection of the rights and freedoms of others.

Another significant protection of freedom of religion in the Convention is Article 2 of the First Proto-
col, which states that “no person shall be denied the right to an education. In the exercise of any functions
which it assumes in relation to education and teaching, the State shall respect the rights of parents to ensure

 Akkerman, supra note 1, at 110.
" Const., supra note 9, Art. 15. See Appendix.
“November 4, 1950, Stb. 1954, 335.

80



such education and teaching in conformity with their own religious and philosophical convictions.” Article
14 prohibits discrimination in relation to any of the other Convention rights on the basis of religion. Further-
more, the Convention contains other articles that could be used to protect aspects of freedom of religion,
although these articles do not refer directly to religion: for example, Article 8 (respect for private and family
life), Article 10, (freedom of expression) and Article 11 (freedom of peaceful assembly).

Article 9 of the Convention is based on the terms of the Universal Declaration of Human Rights'® of
1948 from which the protection of religious freedom in the Covenant'® also derives. Article 18 of the
Covenant provides that:

1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall
include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually
or in community with others and in public or private, to manifest his religion or beliefin worship,
observance, practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to have or to adopt a
religion or belief of his choice.

Article 9 of the European Convention on Human Rights is of special interest concerning the situation
in the Netherlands. The government of the Netherlands does not promote specific religious activities or
take measures favoring certain churches or other legal persons that are based on a religion or belief. Article
9 of the European Convention on Human Rights does not prohibit such measures. However, the principle
of equality, as enshrined in Article 1 of the Constitution of the Netherlands, demands that positive State
measures promoting or favoring religious activities apply equally to all religions and philosophies of life.'’

The Netherlands was one of the founding members in 1975 of the Conference on Security and Coop-
eration in Europe (CSCE) which adopted a Final Act laying down 10 principles concerning human
rights, self-determination and the inter-relations of the participant states. On January 1, 1995, the CSCE
changed its name to the Organization for Security and Cooperation in Europe (OSCE). The Charter sets
out principles of human rights, democracy and the rule of law to which all the signatories undertake to
adhere, lays down the basis for east-west cooperation and other future action, and institutionalizes the
OSCE.

IV. LAWS ON FREEDOM OF RELIGION
See above Part II and below Part V.

V. LAWS AFFECTING THE OPERATION OF RELIGIOUS ORGANIZATIONS
According to the Civil Code, religious communities and their independent components are le-gal
persons.'® Their structure and organization are not regulated by the law. They are governed by their own

" December 10, 1948, Tractatenblad (Bulletin of Treaties, Trb.)1969, 99-105.

'“December 16, 1966, Trb.1969,99.

" Mielle Bulterman et al., To Baehr in Our Minds, Essays on Human Rights from the Heart of the Netherlands,
SIM Special No. 21 (Utrecht, 1998) at 587.

¥ Civil Code of the Netherlands, Book 2, Art. 2. See Appendix.
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by-laws.'® The freedom of religion mandated by the law is the main reason why religious communities and
their independent components have been given the freedom to determine their own structure and organiza-
tion. In this respect, the legislation in the Netherlands is considered very liberal.

Religious communities that engage in competitive acts and/or run an operation with the purpose of
making a profit have a duty to pay taxes.?! Those organizations or institutions that work for charity for
certain enumerated causes may under certain circumstances, by way of a General Administrative Order,
be exempted from paying taxes.”> Because of their public character, the institutions that enjoy more favor-
able charitable tax status must express their charitable purpose in articles and bylaws, in contrast with
private groups, who need not do so. Article 47 of the Income Tax Law stipulates that donations to churches
and to bodies that disseminate a philosophy of life are tax deductible.”* The tax inspector and, in the final
instance, the judiciary, will therefore have to determine which body can and which body cannot be consid-
ered a church or a body disseminating a philosophy of life. Traditionally, the tax deductibility of donations
was applicable only for donations to (Christian) churches and their Jewish equivalents. Nowadays, dona-
tions to bodies of other religions and to bodies that disseminate a philosophy of'life are also covered by this
provision.?* In addition, the Law on Municipality provides that religious communities may be given exemp-
tions from paying real estate taxes.”

The Law on Public Manifestations of 1988, has finally settled the lingering question of divine ser-
vices in public. It lifted a ban dating back to 1848 on Roman Catholic processions in certain areas of the
country. This Law applies not only to meetings but also to demonstrations and to the exercise of the right
to manifest freely one’s religion and belief, only insofar as they take place in public places. Before this Law
came into effect the right to hold demonstrations was regulated by local ordinances and required prior
permission of the city council to which all kinds of restrictive conditions could be tied. For congregations or
meetings that regularly take place on reoccurring predetermined times and places in order to manifest a
religion or a belief, and which take place in a public place, a one-time notification is sufficient. This provi-
sion applies to annually returning processions. The old ban on processions has been replaced by a provi-
sion that gives special protection to processions.

VI. OFFICIAL OR QUASI-OFFICIAL GOVERNMENT ENTITIES RESPONSIBLE FOR
RELIGIOUS ISSUES
There is no specific government entity responsible for religious issues.

 Van der Pot Donner, L.Prakke, et al., Handboek Van Het Nederlands Staatsrecht, (13 ed.,W.E.J. Tjeenk Willink,
Zwolle, 1995) at 283.

* W.C.L. van der Grinten, Jertegenwoordiging en Rechtspersoon (Mr. C. Asser’s Handleiding tot de Beoefening
van het Nederlands Burgerlijk Recht) (6th ed., Zwolle, W.E.J. Tjeenk Willink, 1986) at 139.

* Law on Corporate Taxes, Law of October 8, 1969, Stb. 445, as amended, Art. 2. See Appendix.

2 Id. Art. 5. See Appendix.

* Law of December 16, 1964, Sth. 519, as amended. See Appendix.

* Supra note 17, at 588.

* Law of February 14, 1992, Stb. 96, as amended, Art. 220d, §1c.

* Law of April 20, 1988, Stb. 157.
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VII. IMPORTANT ISSUES

The separation of church and state has financial dimensions. Through the Law on Termination of the
Financial Relationship between State and Church of 1983, the century-old financial relationship between
church and state was terminated, and the disestablishment became complete. At about the same time the
Law on Subsidies for the Building of Churches was abolished.?®* However, in some instances, a financial tie
between religious and non-religious communities and the state exists. For example there are some govern-
ment subsidies for the restoration and maintenance of monumental church buildings. Also with respect to
spiritual care in the military, the prison system, and within such institutions of social care as retirement
homes and hospitals subsidies may be provided by the Government, as well as some support for religious
and ideological education in public schools.? Such government funds are provided to institutions or groups
for public services they provide.

In 1988, a Governmental Commission (Commission Hirsch Ballin) advised the Prime Minister and
the Minister of Interior with respect to criteria on subsidies to religious organizations and other organiza-
tions with a spiritual foundation. The Commission rejected the idea of a general government subsidy to
(religious) organizations, but was of the opinion that the subsidizing of general-societal activities of religious
and ideological organizations in the area of education, social work, and assistance is acceptable ** Despite
the Commission’s recommendation that subsidies should be provided more generously, the Government
was reserved with respect to projects that would be too costly. It was of the opinion that organizations
themselves have their own organizational and financial responsibility in those respective areas.*' The pro-
viding of financial support to specific religious or ideological activities, however, was rejected on the basis
that this would be in violation of the separation of church and state.
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RELIGIOUS LIBERTY: THE LEGAL FRAMEWORKIN SELECTED OSCE COUNTRIES

POLAND

ABSTRACT

The Republic of Poland is predominantly a Roman Catholic state with more than 95.8 percent
of the population Roman Catholic. The remainder of the state encompasses more than 151 churches or other
religious organizations. Freedom of religion is guaranteed by the Polish Constitution and major international
conventions and agreements related to religion. Most of these have been signed and ratified by Poland. The
Constitution provides, without any exception, separation of church and state, freedom of faith and religion,
and equal rights for churches and other religious organizations. After registration, churches and other religious
organizations may enjoy their rights provided by various laws. The relations between the State and the Roman
Catholic Church are determined by the Concordat Between the Holy See and the Republic of Poland and by
other laws. The relations between the State and other major churches and religious organizations are deter-
mined by laws adopted pursuant to agreements concluded between their appropriate representatives and the
Council of Ministers.

INTRODUCTION

The Republic of Poland is predominantly a Roman Catholic state with more that 95.8 percent of the
population Roman Catholic. The country also has a small number of other Catholics, Orthodox, Protes-
tants, Muslims, Buddhists, and members of other religions. The percentage of Catholics in Poland is one of
the highest in the world and can be compared with Italy (almost 97.7 percent), Spain (94.9 percent),
Mexico (95.4 percent), and South America (88.9 percent).’

At the end of 1995, there were 59 churches and other religious organizations in Poland.? At the end
of 1997, that number had grown to 151 churches and other religious organizations. The Catholic Church
had more than 35 million members (the number included approximately 110,000 Greek Catholics); the
Polish Autocephalous Orthodox Church, 555,000; Jehovah’s Witnesses, 123,000; the Evangelical Church
of'the Augsburg Confession, 87,000; the Old Catholic Mariavite Church, 26,000; the Polish National
Catholic Church, 24,000, the Pentecostal Church, 18,000; and the rest of the religious organizations,
10,000.3

After the end of the Second World War, Polish Communist authorities tried to suppress the Catholic
religion and limit the activities and influence of the Catholic Church in any possible way.* During the period

' Glowny Urzad Statystyczny [Main Statistical Office], Rocznik Statystyczny [Statistical Yearbook] 1996, Tabl. 43
(110) Wierni i duchowienstwo Kosciola Rzymsko-Katolickiego na swiecie [Table 43 (110) Roman Catholics and Catholic
clergy in the world]. The data are quoted by “Annuarium Statisticum Ecclesiae 1993 Roma TP Vaticanis 1995 and are as
of 1993.

* Id., Table 37 (104) Niektore wyznania religijne w Polsce [Some Religious Denominations in Poland]. At the
end of 1995, the Catholic Church had more than 35 million members; the Polish Autocephalous Orthodox Church
544.,000; Jehovah’s Witnesses, 122,000; the Evangelical Church of the Augsburg Confession, 85,000; the Old Catho-
lic Mariavite Church, 26,000; the Polish National Catholic Church, 23,000; the Pentecostal Church, almost 18,000; the
Union of Jewish Communes, above 1,200.

* P.Misior, Droga do Pana. Dziewiec wyznan w jednej gminie [The Way to God. Nine Denominations in One
Community]|, Rzeczpospolita [Res Publica—Polish daily], Magazyn [Magazine--weekly addition], No. 20, May 21, 1998,
at 15. The data quoted by Rocznik Statystyczny GUS [Statistical yearbook] 1997 have been rounded out.

* A very good detailed historic description of the communist government policy towards the Catholic Church can
be found in H. Misztal, Polskie prawo wyznaniowe [Polish Religion Law], Lublin 1996.
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of Soviet domination, Poland adopted the Soviet model of separation of the State and Church, i.e. a
“hostile separation.”

The Roman Catholic Church has gained a very strong political position during Poland’s tumultuous
history.° As one commentator said:

For how can the Polish Church be consigned to the private sphere when its historical ties to the
Polish nationalism are so deep, and when the tradition of a national church is more continuous than the
tradition of a national state?’

The Catholic Church was an extremely important factor in the Polish resistance to Communism, and
this fact was, to an extent, “recognized” by the Church itself, Polish citizens, and government authorities.
The Catholic Church, for example, participated as a separate party in the 1989 Round Table Talks be-
tween the government and Solidarity authorities. These talks became a major factor in the breakdown of
the totalitarian communist regime in Poland.?

The Church had no intention of giving up its prominent position in political life after the fall of Commu-
nism. The Church’s attitude, however, has been strongly opposed by those who believe that the existing
democratic institutions have eradicated the need for active Church intervention. As one political commen-
tator put it:

The Catholic Church has a problem with Polish democracy. Democracy has a problem
with the Polish Catholic Church. How could it have happened, any Catholic priest may wonder,
that the Church, which has contributed so remarkably to the Poland’s freedom, is now criticized
in free Poland? How did it happen, asks the average Pole, that the same democracy that re-
turned to the Church all its rights, is reprimanded by this Church in harsher language than the
Church ever directed against the totalitarian communist dictatorship? Why has “tolerance” be-
come a suspicious word?’

I. LEGAL AND CONSTITUTIONAL BACKGROUND
After the fall of Communism in 1989, the Republic of Poland evolved as a hybrid presidential-
parliamentary democracy, based on a multiparty political system and free and fair elections.'® The current

* J. Krukowski, 49 Konstytucyjne zasady relacji Panstwo-Kosciol (zwiazki wyznaniowe) [ Constitutional Rules of
the State-Church Relation (Religious Organizations) in: W. Skrzydlo, ed., Ustroj polityczny i gospodarczy wspolczesnej
Polski [Political and Economic Situation in Contemporary Poland], UMCS 1996.

°M. Brzezinski, “The Struggle for Constitutionalism in Poland” 196 (1998).

" S. Holmes, Church and State in Eastern Europe, 7 E.Eur.Const.Rev. 65 (1998).

*J. Elster, ed. “The Roundtable Talks and the Breakdown of Communism”, reviewed by G. Stokes, 6 . Eur: Const.Rev.
97-99 (1997).

* A. Michnik, The Clean Conscience Trap, 7 E.Eur. Const.Rev. (1998).

' Ustawa Konstytucyjna z dnia 17 pazdziernika 1992 r. o wzajemnych stosunkach miedzy wladza ustawodawcza i
wykonawcza Rzeczypospolitej Polskiej oraz o samorzadzie terytorialnym [The Constitutional Act of October 17, 1992,
on the mutual relations between the legislative and executive authorities of the Republic of Poland and on local self-
government], Dziennik Ustaw, hereinafter Dz.U. (Polish official gazette), No. 84, item 426 (1992), also called Mala Konstytucja
[the Small Constitution]. Among many commentaries to the Small Constitution, see, e.g., W. Sokolewicz: “Rozdzielone lecz
rowne? Legislatywa i egzekutywa w tzw. Malej Konstytucji” [“Divided but equal? Legislative and executive powers in the
so called Small Constitution”], Przeglad parlamentarny [Parliamentary Review]|, no. 1 (1993).
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Polish Constitution of April 2, 1997,"! limited the role of the President, thus moving the Polish system more
towards a parliamentary democracy.'? The President shares power with the Parliament, the Prime Minis-
ter, and the Council of Ministers.

The Polish Constitution, in Article 87, identifies four generally binding sources of law in Poland:

The Constitution (basic law);

statutes;

international treaties and agreements ratified by Poland; and

executive orders issued by the President of the Republic, the Council of Ministers, the Prime Minister,
and by individual ministers pursuant to a particular legislative delegation. "

B =

Pursuant to the Polish Constitution, ratified international agreements are applied directly, unless their
application depends on the enactment of a law.'*

Other sources of law are of an internal character and bind only those organizational units subordinate
to the organ issuing such acts.'” They include:

5. orders and decisions of the President of the Republic, individual ministers, and heads of main govern-
ment agencies; and
6. resolutions of the Council of Ministers and other authorities.

Since the creation of Poland in 1918, two main official gazettes have been published in Poland. Their
present names are: Dziennik Ustaw Rzeczypospolitej Polskiej and Dziennik Urzedowy Rzeczypospolitej
Polskiej “Monitor Polski.”

The following enactments are published in Dziennik Ustaw:

+  statutes,

+ ordersissued by the President of the Republic, the Council of Ministers, the Prime Minister, or by
individual ministers or the Chairman of the National Council for Radio and Television, issued
pursuant to the legislative authority, spelled out in the statute or decree;

+ agreements concluded between Poland and other countries, and government proclamations as to
the binding force of such agreements, their ratification, and the participation of other countries in
such agreements; and

+ announcements by the Prime Minister regarding decrees that have lost their validity, either because
they were not submitted to the Sejm (Polish parliament) for approval, or because the Sejm de-
clined to approve them.

" Konstytucja Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997 r. [The Constitution of the Republic of Poland of
April 2, 1997, hereinafter the Constitution], Dz.U. No. 78, item 483 (1997). See Appendix. For the translation of the Polish
Constitution see: G. H. Flanz , ed., Constitutions of the Countries of the World, Poland, Booklet I. Release 97-5 (August
1997).

" R. Ludwikowski, ‘Mixed’ Constitutions-Product of an East-Central European Constitutional Melting Pot, 16
B.U.Int’1L.J. 37 (1998).

" Constitution, Art. 87, in connection with Art. 92.

" Constitution, Art. 91.

" Constitution, Art. 93.
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Other enactments may be published in Dziennik Ustaw only when specific provisions are made in a
separate legislative act.'

The following items are published in the Official Gazette “Monitor Polski”:

+ executive orders and decisions of the President of the Republic;

* resolutions of the Council of Ministers;

* orders of the supreme government authorities and central government offices issued pursuant to the
legislative authority spelled out in the statute or decree; and

 otherregulations, decisions, instructions, and announcements of the supreme government authorities
and central government offices."”

Regulations issued by the ministers and other main government offices are published in their official
gazettes. Recently, there were approximately 20 official gazettes published by ministries and other main
government offices.

Regulations by local authorities (voivodship, etc.) are published in local official gazettes.

II. CONSTITUTIONAL PROVISIONS RELEVANT TO FREEDOM OF RELIGION OR
BELIEF
The provisions of the 1997 Polish Constitution relating to religion reflect a compromise between the
country’s democratic forces and the Roman Catholic Church. The Church insisted on having a reference to
God in the Constitution’s Preamble. A compromise was reached, and the Preamble states:

...we, the Polish Nation--all citizens of the Republic, encompassing those who believe in God
as the source of truth, justice, goodness and beauty, as well as those who do not share such faith but
respect those universal values arising from other sources, all equal in rights and duties towards the
common good—Poland. .."®

Article 25 of the Constitution affirms the equality of all religions and religious organizations:

1. Churches and other religious organizations shall have equal rights.

2. Public authorities of the Republic of Poland shall be impartial in matters of personal convic-
tion, whether religious or philosophical, or in relation to outlooks on life, and shall ensure freedom of
their expression within the public life.

3. The relationship between the State and churches and other religious organizations shall be
based on the principle of respect for their autonomy and the mutual independence of each in its own
sphere, as well as on the principle of cooperation for the individual and common good.

' Article 1, Ustawa z dnia 30 grudnia 1950 1. o wydawaniu Dziennika Ustaw Rzeczypospolitej Polskiej i Dziennika
Urzedowego Rzeczypospolitej Polskiej “Monitor Polski” [The Law of December 30, 1950, on Publication of the Journal
of Laws of the Republic of Poland and the Official Gazette of the Republic of Poland “Monitor Polski”, hereinafter 1950
Law], Dz.U., No. 58, item 524 (1950); amended: Dz.U. No. 94, item 420 (1991); Dz.U., No. 7, item 34 (1993).

"1d., Art. 2.

** Constitution, the Preamble.
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4. The relations between the Republic of Poland and the Roman Catholic Church
shall be determined by the international treaty concluded with the Holy See, and by the statute. '

As regards freedom of conscience and religion, the Polish Constitution provides:

1. Freedom of faith and religion is granted to everybody.

2. Freedom of religion includes the freedom to possess or to accept a religion by
personal choice, as well as to manifest it individually and collectively, publicly or privately,
by worshiping, praying, participating in ceremonies, performing rites or teaching it. Freedom of reli-
gion also includes the possession of sanctuaries and other places of worship for the satisfaction of the
needs of believers, as well as the right of individuals, wherever they may be, to benefit from religious
services.

3. Parents have the right to assure their children a moral and religious upbringing and teaching in
accordance with their convictions.. . .

4. The religion of a church or other legally recognized religious organization may
be taught in schools, but other peoples’ freedom of religion and conscience shall not be
abridged.

5. The freedom to publicly express religion may be limited only by the statute and only when this
is necessary for the defense of State security, public order, health, morals, or the freedoms and rights
of other persons.

6. No one can be compelled to participate or not to participate in religious practices.

7. No one may be compelled by public authority to disclose his world view, religious convic-
tion, or belief.

The Constitution also guarantees other basic rights such as freedom of the press,' freedom of ex-
pression,* freedom of assembly,** freedom of association,?* and other political and social freedoms.

III. INTERNATIONAL COMMITMENTS
Poland has ratified major international conventions and treaties, as well as other major international
documents relating to religious freedoms, including but not limited to:

" Constitution, Art. 25. The article refers to the 1993 Concordat Between the Holy See and the Republic of Poland
and to The Law of May 17, 1989, on the Relations Between the State and the Catholic Church in the Republic of Poland,
both listed in the Appendix.

*Id., Art. 53.

" Id., Art. 14.

2 Id., Art. 54.

®Id, Art. 57.

*Id., Art. 58.
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(1) 1945 United Nations Charter;*

(2) 1948 Universal Declaration of Human Rights;*

(3) 1966 International Covenant on Civil and Political Rights;*’

(4) 1975 Final Act of the Conference on Security and Cooperation in Europe;*®

(5) 1981 United Nations Declaration on the Elimination of All Forms of Intolerance and Discrimination
Based on Religion or Belief,”

(6) 1907 Hague Convention Respecting the Laws and Customs of War on Land;*

(7) Four 1949 Geneva Conventions on Protection of Victims of War;*!

(8) 1950 European Convention for the Protection of Human Rights and Fundamental Free-
doms.*

Pursuant to Article 91 of the Constitution, since these documents have been ratified by Poland, they
apply directly. The Law on Religion states explicitly in its Preamble that in enacting the Law, the Sejm has
been directed by the principles contained in the Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights, the Final Act of the Conference of Security and Cooperation in
Europe, and the United Nations Declaration on the Elimination of All Forms of Intolerance and Discrimi-
nation Based on Religion or Belief.

The relations between the Polish and Vatican Governments are governed by the Concordat between
the Holy See and the Republic of Poland concluded in Warsaw, on July 28, 1993, and ratified by Poland
on January 8, 1998 %

The most important conventions and treaties, as well as other international documents relating to
religious freedom, are listed in the Appendix to this report.

IV. LAWS ON FREEDOM OF RELIGION
Major domestic laws in the area of religious freedom are listed in the Appendix to this report. The
most important of those is the Law of May 17, 1989, on Freedom of Conscience and Religion [hereinafter

* See in US: 59 Stat. 1031; 3 Bevans 1153. Ratification by Poland: Dz.U. No. 2, item 6 (1946).

* General Assembly Resolution 217 A (I1I) (Dec., 1948).

7 See in US: TIAS 1992. Ratification by Poland: Dz.U. No. 38, item 167 and 168 (1977).

* Reprinted in lan Brownlie, Basic Documents on Human Rights 391 (1992).

? GA. 1es. 36/55,36 UN. GAOR Supp. (No. 51), at 171, U.N. Doc. A/36/684 (1981).

* See in US: 36 Stat. 2227 (1910). Ratification by Poland: Dz.U., No. 37, item 395 (1924).

* See in US: 6 UST 3114; 6 UST 3217; 6 UST 3316; and 6 UST 3516. Ratification by Poland: Dz.U., No. 38, item 171
and 174 (1956).

* Konwencja o ochronie praw czlowieka i podstawowych wolnosci, sporzadzona w Rzymie dnia 4 listo-
pada 1950 r., zmieniona nastepnie Protokolami nr 3, 5 i 8 oraz uzupelniona Protokolem nr 2 [ Convention for the Protection of
Human Rights and Fundamental Freedoms, done in Rome, November 4, 1950, subsequently amended by Protocols No. 3, 5,
and 8 and supplemented by Protocol No. 2], intro.: Dz.U. No. 85, item 427 (1992); text: Dz.U. No. 61, item 284 (1993); ratification:
Dz.U. No. 61, item 285 (1993); supplements: Dz.U. No. 36, item 175 (1995); Dz.U. No. 36, item 176 (1995); amended: Dz.U. No. 36,
item 179 (1995). The Convention came into force as to the Republic of Poland on January 19, 1993. Dz.U. No. 61, item 285 (1993).
See Appendix.

* Konkordat miedzy Stolica Apostolska i Rzeczapospolita Polska podpisany w Warszawie dnia 28 lipca 1993 1.
[The Concordat Between the Holy See and the Republic of Poland, signed in Warsaw, July 28, 1993], Dz.U. No. 51, item
318 (1998). Oswiadczenie rzadowe z dnia 3 kwietnia 1998 r. w sprawie wymiany dokumentow ratyfikacyjnych konkordatu
miedzy Stolica Apostolska i Rzeczapospolita Polska, podpisanego w Warszawie dnia 28 lipca 1993 r. [The Government
Declaration on the Exchange of Ratification Documents of the Concordat Between the Holy See and the Republic of
Poland, signed in Warsaw, July 28, 1993], Dz.U. No. 51, item 319 (1998). (Appendix)
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the Law on Religion].** The Law on Religion has been amended six times since its initial adoption and the
amendments have all been significant. As has been mentioned previously, the Law, in its Preamble, cites the
principles included in the Universal Declaration of Human Rights, the International Covenant of Civil and
Political Rights, the Final Act of the Conference on Security and Cooperation in Europe, and the UN
Declaration on Elimination of All Forms of Intolerance and Discrimination Based on Religion or Belief.

The Law on Religion repeats the constitutional rules relating to religious freedom and states that the
Republic of Poland shall secure to its citizens freedom of conscience and belief* It provides that “freedom
of conscience and belief” includes freedom to choose one’s religion or belief and freedom to manifest one’s
religion or belief, either alone or in community with others, in private and in public.*® It also contains a non-
discrimination clause: “Citizens, believers of all denominations and non-believers, all have equal rights in
state, political, economic, social, and cultural life.”*’

This general rule has been developed by enumerating, in Article 2, examples of particular rights enjoyed
by Polish citizens in the exercise of their freedom of conscience and religion, such as to:

create churches and other religious organizations;

participate in their religious functions and services;

belong or not to belong to churches and religious organizations;

profess their religion or conviction;

raise their children in conformity with their religious convictions;

remain silent as to their religion and convictions;

maintain contacts with people of the same faith,

use information sources on the subject of religion,

produce and purchase objects necessary for religious rites and practices;

9. produce, purchase, and possess objects necessary for observing religious rules;
10. choose clerical or monastic order;

11. uniteinlay organizations in order to fulfill religious objectives or convictions; and
12. beburied according to their religious rules or convictions.*

A I e

Sanctions for violation of the laws on freedom of religion are provided by Articles 194-196 of the
Criminal Code.* They include: a fine,* limitation of liberty (minimum 1 month, maximum 12 months),*! or
imprisonment (minimum 3 months, maximum 2 years).*?

* Ustawa z dnia 17 maja 1989 r. o gwarancjach wolnosci sumienia i wyznania [The Law of May 17, 1989 on Freedom
of Conscience and Religion, Dz.U. No. 29, item 155 (1989), as amended (Appendix).

* The Law on Religion, Art. 1, sec. 1.

*Id., Art. 1, sec. 2.

71d., Art. 1, sec. 3.

*Id., Art. 2.

¥ Ustawa z dnia 6 czerwca 1997 r. Kodeks karny [The Law of June 6, 1997, Criminal Code], Dz.U. No. 88, item 553
(1997). The Code came into force on September 1, 1998, pursuant to Dz.U., No. 160, item 1083 (1997).

“ Criminal Code, Arts. 332 and 333.

" Id., Arts. 32 and 34.

*“ Id., Art. 32 in connection with Art. 37.
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Article 194. Whoever restricts anybody in his rights on account of his religious affiliation or
having no religious affiliation, shall be subject to a fine, limitation of liberty, or imprisonment up to 2
(two) years.

Article 195. Whoever maliciously interferes with a public performance of a religious act of a
church or other religious organization having legal status, shall be subject to a fine, limitation of liberty;,
or imprisonment for up to 2 (two) years.

Article 196. Whoever offends the religious feelings of other persons by outraging in public an
object of religious worship or a place dedicated to the public celebration of religious rites, shall be
subject to a fine, limitation of liberty, or imprisonment for up to 2 (two) years.

V. LAWSAFFECTING THE OPERATION OF RELIGIOUS ORGANIZATIONS
The major law affecting the registration and operation of religious organizations is the Law on Reli-

gion.

The original 1989 version of Law on Religion was very liberal as far as the creation of new religious
organizations was concerned. Chapter 111, entitled “Creation of Churches and Other Religious Organiza-
tions,” contained only two requirements: 1) the submission of an appropriate declaration at the Office of
Religious Affairs, and 2) entry of an organization’s name into the register of churches and other religious
organizations.* At the moment of registration, a religious organization acquired legal status and was sub-
ject to all rights and duties, as specified by law.* The “appropriate declaration” could be submitted by at
least 15 Polish citizens.*

Because of some individual abuses of the registration process and the privileges enjoyed by churches
and religious organizations, these liberal provisions were changed in 1998. Chapter I1I was abrogated and
renamed “Registration of Churches and Other Religious Organizations.* Under the current version of the
Law on Religion, the creation of a religious organization is not automatic. The request for registration
requires the signature of at least 100 Polish citizens.*’ The Minister of Interior and Administration makes
the decision on registration.*® A religious organization acquires legal status and is subject to all rights and
duties at the moment of registration.*

Pursuant to the delegation contained in Article 37 of the Law on Religion, the Minister of Interior and
Administration issued the Regulation on the Registration of Churches and Other Religious Organizations.™

* Law on Religion, Art. 30 (1989 version).

“1d., Art. 34.

“Id., Art. 31.

*“ Ustawa z dnia 26 czerwca 1997 r. 0 zmianie ustawy o gwarancjach wolnosci sumienia i wyznania oraz o zmianie
niektorych ustaw [The Law of June 26, 1997, on Amendments to the Law on Freedom of Religion and Conscience and on
Amendments to Some Laws], Dz.U,. No. 59, item 375 (1998). The Law was published on May 15, 1998 and came into force
14 days later.

‘" Law on Religion, Art. 31.

*Id., Art. 30.

“1d., Art. 34.

* Rozporzadzenie Ministra Spraw Wewnetrznych i Administracji z dnia 31 marca 1999 r. w sprawie rejestru kosciolow
1innych zwiazkow wyznaniowych [The Regulation of the Minister of Interior and Administration of March 31, 1999, on
Registration of Churches and Other Religious Organizations, hereinafter the Registration Regulation], Dz.U. No. 38, item
374(1999).
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In accordance with Article 7 of the Law of Associations,’’ this Law does not apply to churches, other
religious groups, and their legal entities, nor does it apply to religious organizations that are governed by the
laws on relations between the State and particular churches and other religious organizations.

The Polish Constitution of 1997 provides in its Article 53 that “[f]reedom of religion also includes the
possession of sanctuaries and other places of worship for the satisfaction of needs of believers as well as
rights of individuals, wherever they may be, to benefit from religious services.”

Implementation of the right of possession of property by the churches is included in the Law of
Freedom of Conscience and Religion, and particularly in its Chapter I1I entitled: Regulation of Property
Rights of Some Churches.

The property of Jewish communes was returned to them on the basis of the Law of February 20,1997,
on the Relationship of the State to Jewish communes in the Republic of Poland.>? Pursuant to Art. 29 of the
Jewish Communes Law, the real property which was in the possession of Jewish communes at the time
when the Law came into force, became their property. Article 30 of the Law specifies the property which
belonged to Jewish communes or other Jewish religious organizations on September 1, 1939, and was
confiscated by the State and provides that Jewish communes or the Union of Jewish communes may
petition for the return of the said property.

VL. OFFICIAL OR QUASI-OFFICIAL GOVERNMENT ENTITIES RESPONSIBLE FOR
RELIGIOUS ISSUES
Because of the democratic transformation of Poland in recent years, the organization and functioning
of government administration over religious entities have undergone significant changes. The whole system
moved from strict governmental control to governmental supervision in the form of registration, informa-
tion, consultation, deliberation, and, only occasionally, in the form of restriction.*

The government authorities dealing with religious issues are divided into specialized government en-
tities created exclusively for supervision of the organization and activities of religious entities and other
entities that deal with religious organizations only within their particular subject jurisdiction. The most
significant specialized government authority is the Minister of Interior and Administration. To deal with
religious issues, the Department of Religion has been created in the Ministry of Interior and Administration.
The Minister of Interior is the “registration authority” for religious organizations.>*

Local administration of religious entities is performed by the Voivods, chief of voivodships, 1.e, local
state administration authorities.

* Ustawa z dnia 7 kwietnia 1989 r. Prawo o stowarzyszeniach [The Law of April 7, 1989, on Associations], Dz.U. No.
20, item 104 (1989); amended: Dz.U. No. 14, item 86 (1990); Dz.U. No. 27, item 118 (1996).

? Ustawa z dnia 20 lutego 1997 r.0 stosunku Panstwa do gmin wyznaniowych zydowskich w Rzeczypospolitej
Polskiej, Dz.U. No. 41, item 251 (1997), hereinafter the Jewish Communes Law.

* M. Pietrzak, Prawo wyznaniow | Law on Religion]. Wydawnictwa Prawnicze PWN (Warszawa 1999), at 319.

* See, e.g., Art. 30, Law on Religion.
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In 1997, an Interdepartmental Group for New Religious Movements was created™ ( hereinafter the
Group), as an advisory authority to the Prime Minister. The Group is composed of:

1. Chairman-the Undersecretary of State in the Ministry of Interior and Administration;
Members-representatives of the Ministers of Justice, National Defense, Health and Social Security,
National Education, and Foreign Affairs; and

3. Secretary—appointed by the Chairman from among the employees of the Ministry of Interior and Ad-
ministration.*

VII. IMPORTANT ISSUES

As described above in the Introduction, due to historic, demographic, and political reasons, the
religious structure of Polish society is dominated by the Roman Catholic Church. As a result of this fact,
major Church-State conflicts involve the Roman Catholic Church. Conflicts involving other religious de-
nominations are of a much smaller scale.

Since the recent democratic transformation of Poland, there have been many conflicts involving the
rule of law and Church authorities. These conflicts relate to such issues as abortion, teaching religion in
schools, school prayer, Church involvement in the political process, etc.

After Poland’s democratic transformation, the Catholic Church—which historically gained a promi-
nent position in Polish political life—had to define its role and place in the society. In doing so, the Church
had to consider two possible options:

1. accept the division between State and Church and the model of a secular state; or
reject the division between State and Church in favor of a religious state and try to find a place for
the Church in the State organizational structure in order to induce “Christian values” in State
activities.

Even though the Catholic Church has never explicitly stated its position, its actions clearly indicate an
inclination towards the religious state option.

The official model of the Polish state was the secular one and was adopted by all three consecutive
Polish Constitutions which were in force from 1989.%" In spite of this fact, the Catholic Church has been
able to exert direct or indirect influence on State policy, often forcing the State to change its policy through

¥ Zarzadzenie Nr 78 Prezesa Rady Ministrow z dnia 25 sierpnia 1997 r. w sprawie powolania Miedzyresortowego
Zespolu do Spraw Nowych Ruchow Religijnych [The Regulation No. 78 of the Prime Minister of August 25, 1997, on the
Creation of Interdepartmental Group for New Religious Movements, hereinafter the Regulation 78 |, ML.P. No. 54, item 513
(1997).
*Id., para. 2.
" The three consecutive constitutions are the following;
1. Konstytucja Rzeczypospolitej Polskiej z dnia 22 lipca 1952 1. [The Constitution of the Repub-
lic of Poland of July 22, 1952], consolidated text: Dz.U. No. 7, item 36 (1976), as amended;
2. Ustawa Konstytucyjna z dnia 17 pazdziernika 1992 r. o0 wzajemnych stosunkach miedzy
wladza ustawodawcza i wykonawcza Rzeczypospolitej Polskiej oraz o samorzadzie terytorialnym
[The Constitutional Law of October 17, 1992, on the Mutual Relations Between the Legislative
and Executive Powers of the Republic of Poland and on Local Self-Government], also called the
Small Constitution, Dz.U. No. 84, item 426 (1992);
3. 1997 Constitution.
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the use of administrative regulations, directives, and decisions, seemingly in contravention of existing laws.
The degree of the Church’s influence has varied, depending on what political parties were in power. In this
respect, one may observe three periods:

1989-1993: the initial period, which immediately followed the political independence of Poland and was
under the strong influence of the Catholic Church. The Church’s influence during this period was also encour-
aged by the then President of Poland, Lech Walesa. The most important events of this period involving the
influence of the Church were: creation of Chaplains in State institutions, the placing of religious symbols in
public buildings, introduction of religion into the public school curriculum, a requirement of ““Christian values”
in the mass media, domination of the Roman Catholic Church over other Churches, and the signing by the
Polish Government of the Concordat with the Holy See without a delegation of constitutional authority.

1993-1997: a period of political change which was accelerated by public disappointment with the
Church and with the policies of conservative parties. This resulted in a shift of power in the Polish parliament
towards the political left-center, which often consisted of members of the former Communist Party. During
this period, the influence of the Catholic Church diminished, other religions were granted the same or similar
rights as the Catholic Church, the Polish Government negotiated with the Holy See a clarification of the
provisions of the Concordat concluded by the previous government, and the Polish Parliament relaxed a very
strict abortion law.

1997-present: a period of victory for pro-Catholic groups and parties resulting in stronger influence by
the Catholic Church on political life. The most significant events of this period include: the introduction of the
Holy Cross in the Sejm Chamber, ratification of the Concordat with the Holy See by a simple rather than a
qualified majority, application of religious criteria by the Ministry of National Education in awarding grants for
scout organizations, and increased caution used in the registration of new religious movements and organiza-
tions and limitation of their activities.

The issue of religion as a subject in the public school curriculum has caused significant controversy in
Poland and illustrates the influence of the Roman Catholic Church on Polish political life. During the com-
munist era, teaching religion in public schools was prohibited. The Polish Constitution of 1952 was based on
the principle of a secular state and the 1961 Law on Education stated the principle of secular education. The
new 1989 Law on Religion, and the 1989 Law on the Relation Between the State and the Catholic
Church*® provided that various churches and religious organizations have the right to teach religion to
children in accordance with a decision made by their parents or legal guardians.

At the urging of the Catholic Church, the Minister of Education issued an Instruction of August 3, 1990,
which introduced the Roman Catholic religion as an elective subject into the curriculum of all public preschools
and schools within the Minister’s jurisdiction. Under the pressure of other religious organizations, a similar
instruction was issued by the Minister on August 24, 1990, which introduced the teaching of other religions in
public schools and preschools.

Subsequently, the Ombudsman brought a complaint before the Constitutional Tribunal claiming that both
instructions were inconsistent with the Constitution, which is based on the principle of separation of Church and

* Both listed in the Appendix.
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State and the freedom of conscience and religion. The Ombudsman questioned the legality of the introduction of
religion into the school curriculum by an Instruction of the Minister of Education, an executive authority, without
any legislative delegation. The Ombudsman claimed that introduction of religion into the school curriculum con-
stitutes a subject matter which should be regulated by a statute, and not by an executive regulation.*

The Tribunal, however, at the time of intense public debate concerning this issue, including criticism of the
Ombudsman by the Catholic Church,® upheld the legality of the instructions by a narrow majority.®'

[The Tribunal] interpreted the separation clause [which can be inferred from Arts. 25
and 53 of'the Constitution—see Part II of this report] as a limited prohibition on state admi-
nistration of religious instruction (e.g., appointing teachers or formulating curricula), and
held that simple assistance to existing churches was not unconstitutional. The Tribunal de-
cided that the Constitution’s freedom of conscience clause did not prohibit open declara-
tion by citizens of their religious preference and that parents could, therefore, register their
children for religion classes through positive declarations of religious affiliation. The Court
held that the Constitution only forbade the State from requiring such declarations. The
Tribunal also decided that the challenged instructions did not invade the domain “reserved”
for parliamentary statutes, but its opinion failed to articulate any rationale for such finding.

Each of the three dissenting opinions, however, strongly emphasized that the instructions, being a
substatutory act adopted without proper statutory authorization, were unconstitutional. The majority failed
even to address this argument, possibly because it did not want to have to retreat from its previous position
that constitutionally limited the law-making power of the executive branch.®

The Constitutional Tribunal, apparently reflecting its own concern about the reasoning of its decision, within
two weeks after the decision, held a closed hearing and sent a message to the Sejm (so-called “sygnalizacja™—
“signal”’) indicating that there are discrepancies in the legal system and that the Law on Education urgently needs
to be amended.®* The Tribunal’s message stated that the 1961 Law on Education

...1s not compatible with the legal system of the Republic of Poland—especially with the Con-
stitution, the 1989 Law on Relation Between the State and the Roman Catholic Church, and
the Law on Guarantees of Conscience and Religion [and that it was] necessary [that Parlia-
ment] pass a new bill on the system of education and upbringing.. which would definitively
remove from the law current inconsistencies.

Subsequently, the Parliament passed a new Law of September 7, 1991, on the System of Edu-
cation®* which imposed a duty to organize religious teaching in the public schools at the parents’ or

¥ RPO/66885/90-RPO/67161/90.

* The issue of religion in public schools caused extremely vigorous debate in the Polish mass media. The Catholic
Church orchestrated a campaign against the Ombudsman, Prof. Ewa Letowska, claiming that she was defending commu-
nist laws. The issue was described in detail in Baba na swieczniku [which can be roughly translated as “A Woman on
a Piedestal”] which contained various interviews with prof. Ewa Letowska. See also: Brzezinski, M.F. and Garlicki, L.,
Judicial Review in Post-Communist Poland: The Emergence of a Rechisstaat?. Vol. 31, no. 1 (1995) at 27-50, herein-
after Brzezinski and Garlicki.

* Constitutional Tribunal Decision No. K/90 of January 30, 1991, 1991 Orzecznictwo Trybunalu Konstytucyjnego
[Constitutional Tribunal Decisions]27.

® See: 49 Brzezinski and Garlicki, supra note 60. They quote the dissenting opinions which discussed previous
Constitutional Tribunal Decisions No. U 5/86 and U 3/86.

® Baba na Swieczniku at 62.

* Listed in the Appendix.

96



students’ request. A Regulation of April 14, 1992, by the Minister of Education,® issued pursuant to the
new Law, introduced ethics into the school curriculum as an alternative subject for those students who did
not want to attend classes on religion. The Ombudsman again petitioned the Constitutional Tribunal and
questioned the legality of the 1992 Regulation on the ground that it was issued without any legislative
delegation. The Constitutional Tribunal agreed with some claims and denied others but, again, in the con-
text of critical public statements concerning the case by the Catholic Church,* upheld the overall legality of
the Regulation. The Tribunal stated that:

 the payment of wages to teachers of religion by the State is not prohibited by the Constitution and laws;

putting the religion (or ethics) marks in official reports is consistent with the constitutional principle of the
separation of the churches and the State and legal principles of secularity and neutrality of the State;

* the possibility of placing religious symbols in class-rooms (e.g., to hang the cross) and to say prayer there
does not violate the constitutional provision prohibiting the forced participation of school children in reli-
gious activities or rites (in so far as it is done upon the explicit request of school-children),

* the obligation imposed on the parents or school-children to declare the wish not to attend religion
classes at public schools infringes the limits of law-making competence granted to the Minister of Na-
tional Education by the Educational System Act.

According to the Tribunal’s opinion, the provisions in question are also consistent with international
regulations concerning human rights. Two (of 11) justices dissented in part.®’

The issue of religious teachings at schools subsequently resulted in a suit filed by Polish citizens,
C.J., J.J. and E.J. v. Poland, with the European Commission of Human Rights, Application No. 3380/
94.68

The applicants complained under Articles 8, 9, and 14 of the [European] Convention [for the
Protection of Human Rights and Fundamental Freedoms] that the manner by which religious instruction
is organized in public schools is inconsistent with the prohibition of discrimination on grounds of
religion. ... The applicants further complained under Article 3 of the Convention that the second appli-
cant has been subjected to degrading treatment through psychological pressure resulting in her depres-
sion, nervousness and a feeling of being rejected.®

* Rozporzadzenie Ministra Edukacji Narodowej z dnia 14 kwietnia 1992 r. w sprawie warunkow i sposobu
organizowania nauki religii w szkolach publicznych [The Regulation by the Minister of National Education of April 14,
1992, on Conditions and Methods of Organizing Religious Education in Public Schools], Dz. U. No. 36, item 155 (1992);
amended: Dz.U. No. 83, item 390 (1993).

“ See, e.g., Podemski, S., W Trybunale Konstytucyjnym. Diablu swiece, Bogu ogarek [In Constitutional Tribunal.
Candle to the Devil, Candle-end to the God] which contains the following statement:

When several days before the decision of the matter by one of the major judicial authorities of the

Republic, the superior authority of the Catholic Church publicly announces that it is the show which

reminds of the most gloomy years of the occupation of the country, that proves more than his tendency to

proverbial public slips of tongue.

* The Summary of the Constitutional Court Decision of April 20, 1993, No. U 12/92, Bulletin on Constitutional Case
Law, No. 2 (Nov. 1993) at 40.

* Council of Europe, European Commission of Human Rights, Decisions and Reports 84-A (March 1996), at 46-
57, hereinafter Decisions and Reports.

® Decision and Reports, 84-A at 50-51.
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The Commission issued a Decision on 16 January 1996 “that the treatment complained of did not
attain the threshold of inhuman or degrading treatment within the meaning of Article 3 of the Convention. . ..
For these reasons, the Commission, by a majority, declares the application inadmissible.””°
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Selected Laws on Freedom of Religion or Belief

A. Constitution

Konstytucja Rzeczypospolitej Polskiej z dnia 2 kwietnia 1997 r., [ The Constitution of the Republic of Poland
of April 2, 1997 r.], Dz.U. No. 78, item 483 (1997).

B. Freedom of Conscience and Religious Education
The Criminal Code of June 6, 1997 [Kodeks Karny z dnia 20 marca 1997], Dz.U. No. 88, item 553 (1997).

Law of May 17, 1989, on Freedom of Conscience and Religion [Ustawa z dnia 17 maja 1989 r. o gwarancjach
wolnosci sumienia], Dz.U. No. 29, item 155 (1989); amended: Dz.U. No. 51, item 297; Dz.U. No. 55,
item 321 (1990) (Art. 5); Dz.U. No. 86, item 504 (1990) (Art. 89); Dz.U. No. 95, item 425 (1991) (Art.
101); Dz.U. No. 7, item 34 (1993) (Art. 60); Dz.U. No. 59, item 375 (1998).

The Law of April 7, 1989 on Associations [Ustawa z dnia 7 kwietnia 1989 Prawo o stowarzyszeniach],
Dz.U. No. 20, item 104 (1989); amended: Dz.U. No. 14, item 86 (1990) (Art.1); Dz.U. No. 27, item
118 (1996) (Art.1); Dz.U. No. 121, item 769 (1997) (Art. 73).

The Law of September 7, 1991 on the System of Education [Ustawa z dnia 7 wrzesnia 1991 r. o systemie
oswiaty|, consolidated text: Dz.U. No. 67, item 329 (1996); amended: Dz.U. No. 106, item 496 (1996)
(Art. 48): Dz.U. No. 28, item 153 (1997) (Art. 170); Dz.U. No. 141, item 943 (1997) (Art. 58).

The Law of November 20, 1998, on Lump Sum Income Tax on Income of Some Individuals [Ustawa z dnia
20 listopada 1998 r. o zryczaltowanym podatku dochodowym od niektorych przychodow osiaganych
przez osoby fizyczne|, Dz.U. No. 144, item 930 (1999). (Article 42, 43, and 45 of the Law impose lump
sum income tax on priests).

Regulation of April 14, 1992, of the Minister of National Education on the Conditions and Methods of
Organizing Religious Education in Public Schools [Rozporzadzenie Ministra Edukacji Narodowej z dnia
14 kwietnia 1992 w sprawie warunkow i sposobu organizowania nauki religii w szkolach publicznych,
Dz.U. No. 36, item 155 (1992); amended: Dz.U. No. 83, item 390 (1993).

Regulation of November 28, 1995, of the Minister of Education and Minister of Health and Social Welfare
on Conditions to Ensure the Right of Children and Youth of Evangelical-Augsburg Faith, Who Are in
Foster Care or Correctional Institutions, Sanatoria, Preventive Care Centers, or Hospitals, to Conduct
Religious Practices and Participate in Religious Education [Zarzadzenie Ministra Edukacji Narodowej
oraz Ministra Zdrowia i Opieki Spolecznej z dnia 28 listopada 1995 r. w sprawie warunkow zapewnienia
prawa wykonywania praktyk religijnych i uczestniczenia w nauczaniu religii dzieciom i mlodziezy
wyznania ewangelicko-augsburskiego, przebywajacym w zakladach opickunczych i wychowawczych,
sanatoriach, prewentoriach i szpitalach]|, Monitor Polski, hereinafter M.P. No. 66, item 743 (1995).

Regulation of April 24, 1996, of the Minister of Education on the Range of Rights and Duties of Teachers
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and Educators Employed at Schools (Other Institutions) Run by Legal Entities of the Catholic Church
[Zarzadzenie Ministra Edukacji Narodowej z dnia 24 kwietnia 1996 r. w sprawie szczegolowego zakresu
uprawnien i obowiazkow nauczycieli 1 wychowawcow zatrudnionych w szkolach (placowkach)
prowadzonych przez osoby prawne Kosciola Katolickiego], M.P. No. 30, item 316 (1996).

Regulation of October 14, 1996, of the Minister of National Education and the Minister of Social Welfare on Rules
of Organizing Church Education, Services, and Other Religious Practices Particular to Evangelic-Methodist
Faith, for Children and Youth Who Are in Correctional or Foster Care Institutions, Sanatoria, Preventive
Care Centers, or Hospitals, as well as Those Who Participate in Any Form of Organized Recreation
[Rozporzadzenie Ministra Edukacji Narodowej oraz Ministra Zdrowia i Opieki Spolecznej z dnia 14 pazdziernika
1996 . w sprawie zasad organizowania nauczania koscielnego, nabozenstw i wykonywania innych praktyk
religijnych wlasciwych dla wyznania ewangelicko-metodystycznego dzieciom i mlodziezy przebywajacym
w zakladach wychowawczych 1 opickunczych, w sanatoriach, prewentoriach i szpitalach oraz korzystajacych
z zorganizowanego wypoczynku|, Dz.U. No. 135, item 630 (1996).

Regulation of November 14, 1996, of the Minister of Education and Minister of Health and Social Welfare
on Rules of Organizing Services and Religious Education and on Other Religious Practices Particular
to Baptist Faith, for Children and Youth Who Are in Correctional or Foster Care Institutions, Sanatoria,
Preventive Care Centers, as well as Those Who Participate in Any Form of Organized Recreation
[Rozporzadzenie Ministra Edukacji Narodowej oraz Ministra Zdrowia i Opieki Spolecznej z dnia 14
pazdziernika 1996 r. w sprawie zasad organizowania nabozenstw i katechizacji oraz wykonywania
innych praktyk religijnych, wlasciwych dla wyznania baptystycznego, dzieciom i mlodziezy
przebywajacym w zakladach wychowawczych i opiekunczych, w sanatoriach, prewentoriach i szpitalach
oraz korzystajacym z zorganizowanych form wypoczynku], Dz.U. No. 135, item 631 (1996).

Regulation of October 14, 1996, of the Minister of National Education and Minister of Health and Social
Welfare on Rules of Organizing Services, Religious Education and Other Religious Practices Particu-
lar to Polish National Catholic Faith, for Children and Youth Who Are in Correctional or Foster Care
Institutions, Sanatoria, Preventive Care Centers, or Hospitals, as well as Those Who Participate in
Any Form of Organized Recreation [Rozporzadzenie Ministra Edukacji Narodowej oraz Ministra Zdrowia
i Opieki Spolecznej z dnia 14 pazdziernika 1996 r. w sprawie zasad organizowania nabozenstw,
katechizacji i wykonywania innych praktyk religijnych wlasciwych dla wyznania polskokatolickiego
dzieciom 1 mlodziezy przebywajacym w zakladach wychowawczych i1 opickunczych, Dz.U. No. 135,
item 632 (1996).

Regulation of October 2, 1997, of the Minister of National Education and Minister of Health and Social
Welfare on Particular Rules of Organizing Church Education, Services, and Other Religious Practices
Particular to Pentecostal Faith , for Children and Youth Who Are in Correctional or Foster Care
institutions, Sanatoria, Preventive Care Centers, or Hospitals, as Well as those Who Participate in Any
Form of Organized Recreation [Rozporzadzenie Ministra Edukacji Narodowej oraz Ministra Zdrowia
1 Opieki Spolecznej z dnia 2 pazdziernika 1997 r. w sprawie szczegolowych zasad organizowania
nauczania koscielnego, nabozenstw 1 wykonywania innych praktyk religijnych wlasciwych dla wyznania
zielonoswiatkowego dzieciom 1 mlodziezy przebywajacym w zakladach opiekunczych i wychowawczych,
w sanatoriach, prewentoriach i szpitalach oraz korzystajacym z zorganizowanego odpoczynku|, Dz.U.
No. 128, item 832 (1997).

Post 1989 Laws on Relations Between State and Various Religions

The Law of June 30, 1995, on Relations Between the State and the Seventh Day Adventist Church in the
Republic of Poland [Ustawa z dnia 30 czerwca 1995 r. o stosunku Panstwa do Kosciola Adwentystow
Dnia Siodmego w Rzeczypospolitej Polskiej], Dz.U. No. 97, item 481 (1995); amended: Dz.U. No. 90,
item 557 (1997) (Art. 257).
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The Law of July 4, 1991 on Relations Between the State and the Polish Autocephalous Orthodox Church
[Ustawa z dnia 4 lipca 1991 r. o stosunku Panstwa do Polskiego Autokefalicznego Kosciola
Prawoslawnego|, Dz.U. No. 66, item 287 (1991); amended: Dz.U. No. 95, item 425 (1991) (Art. 102);
Dz.U. No. 7, item 34 (1993) (Art. 62); Dz.U. No. 1, item 3 (1994) (Art. 9); Dz.U. No. 90, item 557
(1997) (Art. 257).

The Law of June 30, 1995, on Relations Between the State and the Christian Baptist Church in the Republic
of Poland [Ustawa z dnia 30 czerwca 1995 o stosunku Panstwa do Kosciola Chrzescijan Baptystow w
Rzeczypospolitej Polskiej], Dz.U. No, 97, item 480 (1995); amended: Dz.U. No. 90, item 557 (1997)
(Art. 257).

Law of May 13, 1994, on Relations Between the State and the Evangelical Church of the Augsburg Confes-
sion in the Republic of Poland [Ustawa z dnia 13 maja 1994 r. o stosunku Panstwa do Kosciola
Ewangelicko-Augsburskiego w Rzeczypospolitej Polskiej|, Dz.U. No. 73, item 323 (1994); am.: Dz.U.
No. 90, item 557 (1997) (Art. 257).

The Law of June 30, 1995, on Relations Between the State and Evangelical-Methodist Church in the Repub-
lic of Poland [Ustawa z dnia 30 czerwca 1995 o stosunku Panstwa do Kosciola Ewangelicko-
Metodystycznego w Rzeczypospolitej Polskiej|, Dz.U. No. 97, item 479 (1995); am.:Dz.U. No. 90,
item 557 (1997) (Art. 257).

The Law of May 13, 1994, on Relations Between the State and the Evangelical-Reformed Church in the
Republic of Poland [Ustawa z dnia 13 maja 1994 o stosunku Panstwa do Kosciola Ewangelicko-
Reformowanego w Rzeczypospolitej Polskiej], Dz.U. No. 73, item 324 (1994); am.: Dz.U. No. 90,
item 557 (1997) (Art. 257).

The Law of May 17, 1989, on the Relation Between the State and the Catholic Church in the Republic of
Poland [Ustawa z dnia 17 maja 1989 r. o stosunku Panstwa do Kosciola Katolickiego w Rzeczypospolitej
Polskigj], Dz.U. No. 29, item 154 (1989); amended: Dz.U. No. 51, item 297 (1990) (Art. 15); Dz.U.
No. 55, item 321 (1990) (Art. 4); Dz.U. No. 86, item 504 (1990) (Art. 88); Dz.U. No. 95, item 425
(1991) (Art. 100): Dz.U. No. 107, item 459 (1991) (Art. 1); Dz.U. No. 7, item 34 (1993) (Art. 59):
Dz.U. No.1, item 3 (1994) (Art. 5); Dz.U. No. 28, item 153 (1997) (Art. 170); Dz.U. No. 90, item 557
(1997) (Art. 257); Dz.U. No. 96, item 590 (1997) (Art. 88); Dz.U. No. 141, item 943 (1997) (Art. 50).

The Law of February 20, 1997, on Relations Between the State and the Catholic Mariavite Church in the
Republic of Poland [Ustawa z dnia 20 lutego o stosunku Panstwa do Kosciola Katolickiego Mariawitow
w Rzeczypospolitej Polskiej|, Dz.U. No. 41, item 252 (1997); amended: Dz.U. No. 90, item 557 (1997)
(Art. 257).

The Law of June 30, 1995, on Relations Between the State and the Polish National Catholic Church in the
Republic of Poland [Ustawa z dnia 30 czerwca 1995 r. o stosunku Panstwa do Kosciola Polskokatolickiego
w Rzeczypospolitej Polskiej], Dz.U. No. 97, item 482 (1995); amended: Dz.U. No. 90, item 557 (1997)
(Art. 257).

The Law of February 20, 1997, on Relations Between the State and the Old Catholic Mariavite Church in
the Republic of Poland [Ustawa z dnia 20 lutego 1997 r. o stosunku Panstwa do Kosciola
Starokatolickiego Mariawitow], Dz.U. No. 41, item 253 (1997); am.: Dz.U. No. 90, item 557 (1997)
(Art. 257).

The Law of February 20, 1997 on Relations Between the State and Pentecostal Church in the Republic of
Poland [Ustawa z dnia 20 lutego 1997 r. o stosunku Panstwa do Kosciola Ziclonoswiatkowego w
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Rzeczypospolitej Polskiej], Dz.U. No. 41, item 254 (1997); am.: Dz.U. No. 90, item 557 (1997) (Art.
257).

The Law of February 20, 1997, on Relations Between the State and the Jewish Denomination Communes in
the Republic of Poland [Ustawa z dnia 20 lutego 1997 r. o stosunku Panstwa do gmin wyznaniowych
zydowskich w Rzeczypospolitej Polskiej], Dz.U. No. 41, item 251 (1997); am.: Dz.U. No. 90, item 557
(1997) (Art. 257).

Pre-Second World War Laws on the Relations Between the State and Various Churches

The Law of April 21, 1936, on Relations Between the State and Karaim Religious Union in the Republic of
Poland [Ustawa z 21 kwietnia 1936 r. o stosunku Panstwa do Karaimskiego Zwiazku Religijnego w
Rzeczypospolitej Polskiej|, Dz.U. No. 30, item 241 (1936), as amended.

The Law of April 21, 1936, on Relations Between the State and Muslim Religious Union in the Republic of
Poland [Ustawa z dnia 21 kwietnia 1936 r. o stosunku Panstwa do Muzulmanskiego Zwiazku Religijnego
w Rzeczypospolitej Polskiej], Dz.U. No. 30, item 240 (1936), as amended.

The Decree of the President of the Republic of Poland of March 22, 1928, on Relations Between the State
and Eastern Old Rite Church Which Does Not Have Clergy Hierarchy [Rozporzadzenie Prezydenta
Rzeczypospolitej Polskiej z dnia 22 marca 1928 r. o stosunku Panstwa do Wschodniego Kosciola
Staroobrzedowego nie posiadajacego hierarchii duchownej], Dz.U. No. 38, item 363 (1928), as amended.

International Conventions, Etc.

CONCORDAT between the Holy See and the Republic of Poland, Warsaw, July 28, 1993 [Konkordat
miedzy Stolica Apostolska a Rzeczypospolita Polska z dnia 28 lipca 1993 r.], Dz.U. No. 51, item 318
(1998) and Polish Government Declaration of April 3, 1998 on Exchange of the Concordat Ratification
Documents Between the Holly See and the Republic of Poland Signed in Warsaw on July 28, 1993
[Oswiadczenie rzadowe z dnia 3 kwietnia 1998 r. w sprawie wymiany dokumentow ratyfikacyjnych
Konkordatu miedzy Stolica Apostolska 1 Rzeczapospolita Polska, podpisanego w Warszawie dnia 28
lipca 1993 r.|, Dz.U., No. 51, item 319 (1998).

1945 United Nations Charter. 59 Stat. 1031; 3 Bevans 1153. Ratification by Poland: Dz.U. No. 2, item 6
(1946).

1948 Universal Declaration of Human Rights. General Assembly Resolution 217 A (IIT) (Dec., 1948).

1966 International Covenant on Civil and Political Rights. TIAS 1992. Ratification by Poland: Dz.U. No. 38,
item 167 and 168 (1977).

1975 Final Act of the Conference on Security and Cooperation in Europe. Reprinted in Ian Brownlie, basic
Documents on Human Rights (1992), at 391.

1981 United Nations Declaration on the Elimination of All Forms of Intolerance and Discrimination Based
on Religion or Belief. G.A. res. 36/55, 36 UN. GAOR Supp. (No. 51), at 171, UN. Doc. A/36/684
(1981).

1907 Hague Convention Respecting the Laws and Customs of War on Land. 36 Stat. 2227 (1910). Ratifica-
tion by Poland: Dz.U. No. 37, item 395 (1924).

Four 1949 Geneva Conventions on Protection of Victims of War. GA. res. 36/55, 36 UN. GAOR Supp.
(No. 51), at 171, UN. Doc. A/36/684 (1981).
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The European Convention for the Protection of Human Rights and Fundamental Freedoms, done in Rome,
November 4, 1950, subsequently amended by Protocols No. 3, 5, and 8 and supplemented by Protocol
No. 2 [Konwencja o ochronie praw czlowieka i podstawowych wolnosci, sporzadzona w Rzymie dnia
4 listopada 1950 r., zmieniona nastepnie Protokolami nr 3, 5 1 8 oraz uzupelniona Protokolem nr 2], intro:
Dz.U. No. 85, item 427 (1992); text: Dz.U. No. 61, item 284 (1993); ratification: Dz.U. No. 61, item
285 (1993); supplements: Dz.U. No. 36, item 175 (1995); Dz.U. No. 36, item 176 (1995); amended:
Dz.U. No. 36, item 179 (1995). The Convention came into force as to the Republic of Poland on
January 19, 1993.

Prepared by Bozena Sarnecka-Crouch
Senior Foreign Law Specialist

FEastern Law Division

Directorate of Legal Research
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RELIGIOUS LIBERTY: THE LEGAL FRAMEWORKIN SELECTED OSCE COUNTRIES

THE RUSSIAN FEDERATION

ABSTRACT

This report presents an overview of Russian religious legislation, its compliance with the international and
European standards, and the changes made by the Law on Freedom of Conscience and Religious Associations
of 1997. While the new legislation makes the Law conform with the current political situation, it has added
significant restrictions to the rights of believers.

INTRODUCTION
Freedom of conscience was declared a constitutional principle during all the years of the Soviet era.

However, this freedom always had a fictitious nature because the rights of religious organizations were restricted,
the dissemination of anti-religious propaganda was state policy, believers were excluded from government ser-
vice, clergymen were repressed, and houses of worship demolished. Among the sources of law determining the
legal position of religion in the Soviet Union was a Decree on the Separation of Religion from the State signed by
Leninin 1918. This Decree was in force until 1990. More detailed regulations were contained in a Decree of
April 8, 1929, amended in 1932 and 1975, and an Instruction made under it, released in 1929 and reissued in
1931.' Numerous all-union regulations on state supervision of religious organizations were in effect, but many of
them were unpublished. The state regulations applied to all denominations uniformly.

During the Soviet period, organized religion did not enjoy public status in Russia and religious groups were
not considered social organizations. Only individual religious associations had a status in law, and state registra-
tion of those associations was required. Although applications for registration were to be submitted to the local
administration, they were decided upon by the Council on Religious Affairs under the Federal Government.
Registration was granted not as a matter of right, but as a privilege.

The constitutionally declared freedom to profess a religion did not provide protection against the state
system of monitoring religious activities. Even though the Constitution provided for the equality of Soviet citizens
before the law without regard for their attitude toward religion, discrimination was widespread. Those who
professed religion openly were subject to reprisals. They might face demotions or discharge from employment.
Local administrations were instructed to collect data on attendance at religious services and to identify persons
practicing religious rites. For this purpose, church organizations were obliged to maintain records of the perfor-
mance of baptisms and marriages. The information was used for “individual work with believers™ at their places
of work and at home because the demonstration of an “intolerant attitude towards a religious ideology* was
required by law.? Open-air ceremonies and processions, performance of rites in apartments and houses of
believers, and pilgrimages to holy places were forbidden. Because “objects of the cult” could not be located in
buildings belonging to the state or to social organizations, citizens living in communal or cooperative houses could
not even legally keep icons in their homes.

Special restrictions were imposed on the clergy, who were required to have a state license for performing

work in a congregation in which they could be hired only for the purpose of conducting worship services.

' 171 Lenin, KPSS o Religii (V. Lenin and the CPSU on Religion), Politizdat, Moscow, 1982.
? Collection of Soviet Statutes on Church State Relationships. Transnational Juris Publications, Irvington, N.Y.,
1976.
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Clergymen could not take part in the secular affairs of their congregations and were excluded from the adminis-
tration of the congregations. No cleric could appear before a government body at a local level as a representative
of his church. The income of religious workers was also subject to higher taxation than comparable income of
other citizens. Any gifts, including gifts in kind, had to be reported as taxable income. In addition, foreign visitors
wishing to perform religious rites in the USSR needed state permission issued by the federal authorities to do so.
The oppressive state control of churches during the Soviet period was, however, also beneficial to the Church,
protecting it from both external infringements and internal divisions. In 1991, when the Church escaped state
control, it simultaneously lost state protection too, and began to lose the fight against its rivals among newly
established religious groups. This situation caused the Church to join the active struggle for influence on the state.

The Gorbachev political reforms of the late 1980s were accompanied by a movement to restore freedom
of religion. In 1988, the Soviet State celebrated the 1000th anniversary of the introduction of Christianity into
Russia,* and in December 1988, President Gorbachev, in an important speech to the General Assembly of the
United Nations, promised that new Soviet legislation on freedom of conscience would meet the highest interna-
tional legal standards. In 1989, the new popularly elected USSR Parliament included clergy among its members,
as well as lay persons who had been previously persecuted for religious activities. After widespread discussion,
new laws on freedom of religion and the rights of religious organizations were enacted in 1990, both in the USSR
and in the Russian Federation.

The USSR Law on Freedom of Conscience and on Religious Organizations of October 1, 1990* (1990
USSR Law on Freedom of Conscience), declared that “every citizen shall have the right, individually or in
conjunction with others, to profess any religion or not to profess any, and to express and disseminate convictions
associated with his relationship to religion” (Art.10); that the exercise of such freedom shall be subject to restric-
tions that are compatible with the international obligations of the USSR; that all religions and denominations shall
be equal before the law; that there shall be separation of church from the state, but that the clergy of religious
organizations shall have the right to participate in political life on an equal footing with all citizens; and that religious
organizations whose charters are registered in accordance with established procedures shall have the right to
create educational institutions and groups for religious education of children and adults.

The first liberal Russian Law on Freedom of Religion was passed on October 25, 1990° (1990 Law on
Freedom of Religion). Even though it repeated many of the provisions of the USSR Law, it went considerably
further in the protection of religious freedom. All previously existing barriers in the religious sphere were re-
moved, and basic rights were declared and implemented by this Law. The 1990 Law on Freedom of Religion
also went beyond the 1990 USSR Law on Freedom of Conscience in explicitly providing that not only citizens,
but also foreigners and stateless persons, could exercise the right to freedom of religion individually as well as
jointly through creation of appropriate social associations. The registration of religious associations was also
simplified. Aiming to create a real independence for religious organizations, this Law fulfilled its main purpose and
freed the Church and religions from total state control as exercised through the KGB and its department, the
Governmental Council on Religious Affairs.

*In 988, Christianity was introduced into Kievan Rus’, an area today approximating modern-day Ukraine. For this
reason, Russia’s claim to this heritage is disputed by some Ukrainian scholars.

" Tedomosti Verkhovnogo Soveta i Siezda Narodnih Deputatov SSSR [USSR official gazette], 1990, No. 41, Item
813.

* Vedomosti RSFSR [official gazette of the Russian Soviet Federal Socialist Republic], 1990, No. 21, Item 267-1.
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In contrast to the 1990 USSR Law on Freedom of Conscience, the title of the 1990 Law on Freedom of
Religion, which referenced the “Freedom of Religion,” was broader than “freedom of conscience,” thereby
implying freedom to give expression to one’s religious beliefs through the activities of religious organizations.®

In 1993, the Russian Parliament passed a new comprehensive Law on Religion. The President of Russia
vetoed this Law twice and it was not reintroduced because of the dissolution of the parliament in September
1993, In 1995, revisions of the Law on Religion again came under consideration in the new Russian parliament,
the State Duma. Several drafts were proposed, but they did not survive parliamentary review.

In 1997, the Law on Freedom of Religion was repealed and replaced by the new Federal Law on Free-
dom of Conscience and Religious Associations (1997 Law on Freedom of Conscience). Opponents of the eatlier,
more liberal 1990 Law on Freedom of Religion suggested that new legislation was needed to protect historical Russian
faiths from the impact of missionaries from other religious groups who had entered Russia since the fall of commu-
nism and had operated under the Law on Freedom of Religion. According to the data of the Russian Federation Minis-
try of Internal A ffairs, more than 6,000 sects were officially registered in Russia in September 1997. If the total number
of all registered congregations was around 14,000, including almost 8 000 Orthodox, then it would seem that all non-
Orthodox religious groups were considered sects.” To support its contention that Russians needed protection
against sects, the Russian Ministry of Health set up a service to aid “victims of totalitarian sects.” The Interior Minis-
try (police) as part of its anti-crime efforts also declared that several sects were involved in criminal acts and would
be closely monitored. Another reason for adoption of the new legislation involved economics. Because of inexpe-
rience with a market society, some established religious institutions chose to make the government a protector
and an ally. The government, which was burdened with the problems of social stabilization, decided to cooperate
with these institutions, expecting corresponding cooperation from them in the creation of a stable society.

I. LEGALAND CONSTITUTIONAL BACKGROUND

The independence of the Russian Federation was proclaimed on June 12, 1990, in the Declaration on
Sovereignty adopted by the First All-Russian Congress of the People’s Deputies (then the legislature). The
Constitution of the Russian Federation was adopted on December 12, 1993. The Constitution states that Russia
isa democratic, federative, law-based state with a republican form of government.® The Constitution determines
the division of power between the branches of government and between federal authorities and constituent
components of the federation. The Constitution also affirms the separation of powers and ideological and politi-
cal diversity.

The Constitution established a new hierarchy of sources of law and requires certain matters to be governed
by the Federal Constitutional laws adopted according to a special procedure that does not allow for a presiden-
tial veto. Federal laws are to be adopted by the State Duma (lower house of the parliament) and submitted for
consideration by the Federation Council (upper chamber) of the Russian Federation Federal Assembly (parlia-
ment). If'a federal law is adopted by the Federation Council, it must be forwarded to the President of the Russian
Federation, who may sign it and must make it public if he does so. The President has the right to reject a law
within 14 days ofits submission. Under the Constitution, laws are subject to official publication; unpublished laws

° The Russian word ispovedanie, translated here as religion, means literally profession of faith, whereas the
Russian word sovest, meaning conscience, refers to one’s inner belief rather than one’s outer profession of the belief.

" Interview with the RF Minister of Foreign Affairs Gen. A Kulikov in Nezavisimaia Gazeta (in Russian), October
14,1997.

® Constitution of the Russian Federation, Article 1.1, Rossiiskaia Gazeta (official gazette of the Russian Govern-
ment, RG), December 25, 1993.
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are not to be applied. Any subordinate legal acts affecting the rights, freedoms, and duties of a citizen may not be
applied if they have not been officially published for general information.

Alllaws and acts of the federal authorities are subject to judicial review. A 19-member Constitutional Court
makes decisions on the constitutionality of federal laws, presidential and government decrees, and the constitu-
tions and laws of the components of the Federation.

II. CONSTITUTIONAL PROVISIONS RELEVANT TO FREEDOM OF RELIGION OR

BELIEF

Russia’s Constitution declares the state to be secular, and that no religion shall be declared an official or
compulsory religion. The Constitution further provides for equality of all religious associations before the law and
states in Article 14 that all religious organizations shall be separate from the state. This provision is contained in
the chapter that constitutes the fundamental principles of the constitutional system of the Russian Federation and
cannot be changed except by a very complicated procedure established by the Constitution. No other legal acts
may contradict the fundamental principles of the Russian constitutional system.

Religious issues are also regulated by Article 28 of the Constitution and by the 1997 Law on Freedom of Con-
science. The secular character of the Russian state means that there is no particular church hierarchy over the state
authority. This fact is reflected in the civil system of jurisprudence, state registration of the documents of civil status,
thelack of'the obligation for civil servants to confess a particular religion, and in the legal status of believers in general.
Article 3.4 of the 1997 Law on Freedom of Conscience states that citizens of the Russian Federation are equal before
the law in all spheres of civic, political, economic, social, and cultural life, independent of their attitudes toward
religion or religious associations. Mentioning one’s attitude toward religion in official documents is prohibited.

In accordance with the constitutional principle of the separation of religious organizations from the state,
authorities must not interfere in the activities of religious organizations, must secure the secular character of
education in state and municipal educational institutions, and may not call upon religious associations to carry out
the functions of organs of state power, of other state organs, or of organs of local self-government (Art. 4).

Under the Constitution (Art. 28), all people are to be guaranteed freedom of conscience and freedom of
religion, including the right to profess individually or jointly with others any religion, or to profess none, to freely
choose, hold and propagate religious beliefs and to act in accordance with them. This constitutional provisionis
officially interpreted by the Government of the Russian Federation’ as the recognition of the right of every person
to act in accordance with his own beliefs and means the freedom to be a member of an already existing religious
association; to establish new religious groups; to perform worship services, religious rituals, and ceremonies; to
publish and distribute religious books and materials; and to obtain a religious education. According to the
government’s interpretation, this constitutional article also provides for the right to alternative military service.
However, the realization of that right, as well as other rights, depends on the adoption of implementing federal
laws and legal acts in the future. Presently, a citizen may not refuse to fulfill his civil obligations on religious
grounds, and a refusal to undergo military service because of religious convictions is still criminally punishable.

Because of the historical tradition of the Soviet society, the Constitution especially mentions the right not to
profess any religion. This guarantee is needed because there are millions of people in Russia who do not confess
any religion at all.

* Commentaries to the Russian Constitution, published by the Administration of the RF President, 1994, at 177.
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Despite the fact that freedom of conscience is guaranteed by the Constitution, this right cannot be exercised
without limits. The idea of absolute rights is conclusively rejected in Article 55.3, which states that “human and
civil rights may be restricted by the federal law only to the extent required for the protection of the foundations of
the constitutional system, morals, health, rights and lawful interest of other persons and to ensure the defense of
the country and the security of the state.”

III. INTERNATIONAL COMMITMENTS

In evaluating religious freedom legislation in Russia in light of international human rights provisions, it seems
relevant to begin by noting remarks made by President Boris Yeltsin on July 28, 1997. Yeltsin rejected an earlier
version of the 1997 Law on Freedom of Conscience as adopted by the State Duma on June 23, 1997,'° and
stated that the Law countermanded generally accepted principles of international law, such as Articles 18 and 19
of'the Universal Declaration on Human Rights, Articles 18 and 19 ofthe Covenant on Civil and Political Rights,
and Articles 9 and 10 of the European Convention for the Protection of Human Rights and Fundamental
Freedoms.

The President of the Russian Federation also used the occasion to complain that a reference to international
legal acts as an integral part of Russian legislation had disappeared from the text of the federal law, which retained
only the auxiliary use of the provisions of international treaties for the purpose of interpreting Russian legislation
on freedom of conscience. Following the subsequent adoption of the “compromise” 1997 Law on Freedom of
Conscience on September 26, 1997, Yeltsin’s July remarks may be seen as having only historical value because
they were not considered by the legislators. Even so, they appear to have been legally correct and show the
extent to which domestic policies may clash with human rights law.

A. Compliance with International and European Human Rights Standards

The 1997 Law on Freedom of Conscience and its implementing documents seem to contradict
provisions of the International Covenant on Civil and Political Rights, Universal Declaration of Hu-
man Rights, and European Convention on Human Rights. Such rights as freedom to change one’s
religion, to profess beliefs in community with others, to manifest religion in teaching, practice, worship
and observance'! appear to be violated because Russian religious legislation imposes special restric-
tions on, and requires state interference in, the activities of religious organizations. All these restric-
tions will be discussed in Part I'V of this Report.

In 1995, when President Boris Yeltsin submitted Russia’s application for admission to the Coun-
cil of Europe, an Explanation of the Plan of Improvement of the Legal System in Russia was attached.
In regard to the 1990 Law on Freedom of Religion, the Plan stated that modernization of the then
valid Law was foreseen and that a more detailed version would be drafted. However, at that time, the
law in force was in accordance with the recommendations of the Council of Europe, and there were
no apparent problems with the realization of religious rights in Russia. The Conclusion No. 193 of the
Parliamentary Assembly of the Council of Europe on the Russian Admission Application,'? stated
that the process of political, legal, and economic reforms in Russia was continuing. Despite the fact

" Rossiiskaia Gazeta |official gazette of the Russian Government], September 16, 1997.
"' General Assembly Resolution 217 A (IIT) (Dec., 1948).
** Parliamentary Assembly Proceeding Minutes, Jan. 25, 1996.
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that legal experts of the Parliamentary Assembly had discovered that the Russian legal system had
certain shortcomings, '* it was emphasized that Russia was seen as striving toward the rule of law and
that it understood the necessity of implementing laws.

Defining the major tasks that Russia had to fulfill in order to bring its legislation and politics into
compliance with the European standards and requirements, the Assembly recommended to the Rus-
sian Government that it return previously nationalized property to religious organizations as soon as
possible. That was the only recommendation in regard to the issue of religion.'* This problem s still
not resolved. Even though houses of worship were transferred to religious organizations for use, the
religious organizations do not own them, and the state keeps property rights to all these buildings. The
1997 Law on Privatization'” also excluded the Church from participation in the privatization process.
Religious organizations are not allowed to buy shares of privatized enterprises.

In addition to amending the 1997 Law on Freedom of Conscience, Russia has to amend and
change many other legal acts that indirectly deal with the issues of human rights and religious freedom
in order to bring these acts into accord with the European Convention on Human Rights. One of the
most important is the area of judicial reform. The Russian Government has not made it possible for
Russian citizens to appeal to the European Court of Justice or European Court of Human Rights or to
have the decisions of these courts implemented in Russia.

Contrary to European human rights standards requiring equal status for religious organizations,
Russian regulations allow state authorities to grant privileged status to one or another religious orga-
nization as these authorities wish.'® Tax law is one of the instruments used for such favoritism."”

The strong involvement of the Russian Orthodox Church and its governing institution in Russian
political and social life may be considered a violation of European human rights standards. The
hierarchy of the Russian Orthodox Church, for example, openly insists on publication of patriarchate
documents and statements in official governmental newspapers. Just recently, the Patriarch of Mos-
cow and All Russia made a statement criticizing the intention of the Government to introduce an
alternative military service and urged that Russia should not abolish the death penalty. The implemen-
tation of both measures is required by the Council of Europe as a condition for successful Russian
membership in that organization. In addition, the Church’s strong support of the political opposition
and denunciation of the state authorities seemingly contradicts the principle of separation of Church
and State adhered to in European countries.

B. Adherence to International Standards of Religious Liberty

The recent ratification of the European Convention on Human Rights by the Russian Federation
State Duma'® in 1998, has intensified the issue concerning Russia’s adherence to its human rights
obligations. Despite the fact that the Russian Constitution does not foresee any additional conditions

** Council of Europe. Parliamentary Assembly Notes, Oct. 7, 1994, at 86.

" Supra, note 12.

30 Sobranie Zakonodatelstva Rossiiskoi Federatsii [Collection of Legislation of the Russian Federation,
official gazette, SZ RF] 1997, Item 3595.

' Roudik, P. Russian Federation: New Law on Religious Organizations, in Status of the Russian Religious Law,
Reporgto the Commission on Security and Cooperation in Europe, Washington, DC, February 12, 1998, at 23.

Id., at25.
9 SZRF 1998, Item 1090.
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necessitating that international laws be applied in Russia and provides for the priority of international
legal norms over domestic ones, the problem of the acceptance of the Convention is acute. During
the discussion that preceded the ratification, members of the Russian parliament suggested that Rus-
sia ratify the Convention conditionally if all provisions of Russian laws that contradicted the Conven-
tion were allowed to remain in force.

International observers note three major problems concerning the adoption of the Convention:

*  Whether the acceptance of the Convention will affect the Russian legal system’s actions regard-
ing European human rights laws;

*  Whether Russia views the Convention as real international law with a system of obligations, or
atool that may be used to create a pleasant international image; and

*  How rulings of'the Strasbourg judges, which are usually directed against governments, will be
enforced in Russia."

In February 1996, when Russia was admitted to the Council of Europe, a greater weight was
given to political factors than to legal criteria. Presently, human rights specialists assume that if this
approach continues, the legality of the European human rights system will not be enforced in Russia. >

Particular concerns were expressed regarding the implementation of Article 9 of the Convention (free-
dom of conscience) and related provisions of the Protocols. For instance, experts raised the issue of the
realization of the right of education (Protocol 1, Art. 2). In prohibiting religious education for those
who are not members of officially registered religious groups, Russia seems to violate the decision of the
European Court on Human Rights in Kjeldsen v. Denmark, where the Court found that the right to
education means the right of parents to have their beliefs respected in the education of their children.*!

For evaluation of the human rights situation in the member countries, the Council of Europe relies
on the analytical publication entitled Eminent Lawyers Report. The 1998 issue of the Report (1ast
issue available) states that Russia falls short of the usual rule of law standard, noting that it is difficult
to force the Russian Government to comply with international legal documents. The Report empha-
sizes the Russian Federation’s lack of experience in providing human rights protection at the level of
municipal law. In addition, this document states that in Russia no victims of human rights violations
receive domestic redress.*

LAWS ON FREEDOM OF RELIGION
A. 1997 Law on Freedom of Conscience: Basic Provisions

The realization of constitutionally protected rights depends on the implementation of the 1997
Law on Freedom of Conscience which was passed almost unanimously by the Russian parliament on

" Uhlig, Christiane. Nationale Identitaetskonstruktionen firer ein Postsowjetishes Russland. 12 Osteuropa 1191
(1997), at 1207.

* See Janis, M. Russia and the “Legality” of Strasbourg Law. 8 European Journal of International Law 91

(1997).

* Case #5095/71; 5920/72 of Kjeldsen, Busk Madsen, and Pedersen. Dec.7, 1976. Published at <http://194.205.50.200>

(official web site of the European Court of Human Rights).

2 Eminent Lawyers Report (Strasbourg, 1998) at 197.
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September 26, 1997.2* This Law regulates the legal rights of individuals, both citizens and non-
citizens, to freedom of conscience and freedom of creed, as well as the legal status of religious
associations. The Law establishes that it may not be interpreted in such a way as to result in restricting
or infringing the right of freedom of conscience, and declares that Russian citizens, foreign citizens,
and persons without citizenship have an equal right to freedom of religion. Following the Constitution,
the Law prohibits the establishment of privileges or restrictions, or other forms of discrimination, on
the basis of one’s attitude toward religion. Confessional secrecy is also protected by the Law, which
states that a clergyman may not be taken to account for refusing to provide testimony about circum-
stances that became known to him from a confession. However, the collaboration of a clergyman
with the state authorities is not restricted, and previously existing legal prohibitions against interrogat-
ing or summoning a clergyman have been lifted.

To protect the right to freedom of religion, the Law prohibits the restriction of this right, including
the use of force against an individual, the intentional insulting of citizens in connection with their
attitude toward religion, the propagation of religious superiority, the destruction or damage of reli-
gious property, and threats of such actions. The conducting of public events, and the distribution of
texts and images insulting the religious feelings of citizens in the vicinity of objects of religious venera-
tion, are not permitted. Those found guilty of violating the 1997 Law on Freedom of Conscience are
subject to prosecution under criminal and administrative law.

The Criminal Code of the Russian Federation states that the unlawful hindrance of the activity of
religious organizations or of the performance of religious rites is punishable by a fine up to 200 times
the amount of the minimal labor wage, or by correctional labor for a term of up to 1 year, or by a
prison term up to 3 months (Art. 148). Inciting religious enmity is also punished by the Criminal
Code. Article 282 provides for a fine of from 500 to 800 times the amount of the minimal labor wage,
for limitation of freedom up to 3 years, or imprisonment of from 2 to 4 years for actions aimed at
inciting religious hatred, and, likewise, for propaganda expounding the exclusivity, supremacy, or
inferiority of citizens based on their attitude toward religion, if these actions were performed publicly
or with the use of the mass media. The same actions performed with force or threat of force by a
person through the use of his official position, or by an organized group, are punishable by imprison-
ment of from three to five years.

B. Implementing Documents

The Government of the Russian Federation is in the process of drafting and adopting a number of
measures intended to implement the Law on Religion. On December 6, 1998, amendments to the
Federal Law on Social Organizations entered into force.* The amendments excluded religious orga-
nizations from the list of social and noncommercial organizations and substantially changed the proce-
dure for the organization, registration, and management of religious organizations. Previously, reli-
gious organizations in Russia were allowed to be registered as noncommercial organizations. After
the 1997 Law on Freedom of Conscience was adopted, the registration of religious organizations
organized in accordance with the Law on Social Organizations became void, and these organizations
now have to go through a new registration process under the new 1997 Law.

*39 SZRF 1997, Item 4465.

* 48 SZRF 1998, Ttem 5849.
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The 1998 amendments to the Law on Social Organizations prohibit keeping the amount and
composition of income of a nonprofit organization secret and require public control over the budget
of the organization. Because they are excluded from the jurisdiction of that law, religious organiza-
tions may hide financial information from its members. However, the registering state authorities have
access to information on the financial activities of a religious organization (Art. 10.2) and may use and
disclose such information if needed in order to supervise religious organizations, as prescribed by
Article 25.2 of the Law.

The effects of the 1997 Law on Freedom of Conscience have been somewhat muted because
the Law 1s implemented only episodically and half-heartedly. Federal authorities have transferred the
responsibility for implementation of the Law and for punishing violations to regional administrations.

In February 1998, the Government of the Russian Federation passed a package of documents
implementing the 1997 Law on Freedom of Conscience, which includes:

«  Statute on State Registration of Religious Organizations with Russian Federation Justice Au-
thorities;*

*  Rules on Conducting State Scholarly Religious Analysis;* and

*  Regulation on the Procedure for Opening Missions of Foreign Religious Organizations in the
Russian Federation.?’

The main feature of all these documents is their uncertainty, vagueness, and gaps, which allow
local authorities in charge of the registration of religious organizations to apply existing rules differ-
ently, depending on concrete tasks.

1. STATUTE ON STATE REGISTRATION OF RELIGIOUS ORGANIZATIONS

WITH RUSSIAN FEDERATION JUSTICE AUTHORITIES

The main document regulating the state registration of religious organizations was proposed and
drafted by the Government of the Russian Federation. This statute creates and regulates the proce-
dure for establishing and registering all kinds of religious associations. The positive features of this
document are the firm time frame for the review of applications (up to six months) and the possibility
for judicial review of decisions issued by the state registering authorities. However, the mechanism for
the registration of a religious organization in Russia remains uncertain.

In general, the Statute follows the Law on Freedom of Conscience and repeats the definitions
and procedures introduced by that Law. In accordance with the Law; the Statute recognizes local and
centralized religious organizations and favors those religious organizations that can prove their legal exis-
tence in Russia during the past fifteen years. It should be noted that the Statute recognizes only the
legal existence of a religious organization, and only legal evidence can be considered for registration.
The Statute stipulates that only acts of local government authorities may be accepted for confirmation of
the association’s existence during the fifteen-year period. This provision will exclude from full ac-

* Order No. 19 of Feb. 16, 1998, of the RF Ministry of Justice, at <www.scli.ru/index/fond/>

* 6 SZRF 1998, Item 756.
76 SZRF 1998, Item 754.
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creditation associations that had previously existed but had not been registered by state organiza-
tions. Even though such organizations may be able to provide indirect evidence of the existence of an
association, for example by means of a record of the persecution offits followers during the Soviet
era, or established contacts with foreign partners, such evidence is not recognized by the authorities.

Procedures for the registration of local and centralized religious organizations may vary. It
seems that the authors of the Law expect that the majority of religious associations will be registered
as local organizations by judicial authorities under governments of the Russian Federation compo-
nents. If centralized organizations are established, such associations may be legalized by the Russian
Federation Ministry of Justice. Because the registration of juridical persons belongs to the compe-
tence of the Russian Federation subunits, one can suppose that regional authorities will impose addi-
tional requirements on the registration of religious organizations. The Statute directly states in Article
4.3 that the procedure for notifying local government agencies of the establishment of a religious
group will be determined by the appropriate local regulations. Under this provision, the registration of
branches of the same religious organization in different regions may vary significantly.

The registration of a centralized religious organization rests with the Federal Ministry of Justice
ifat least three local organizations already exist. It is unclear whether existing local organizations will
need further registration and re-registration if the centralized organization is opened, and whether the
centralized organization will be able to create new local offices and place such new religious commu-
nities under less stringent procedures. It is impossible to say whether new local organizations in
Moscow will be registered with the main office of the centralized organization or in the provinces.
This uncertainty is confirmed by Article 9 of the Statute, which allows the centralized organizations to
submit to the appropriate registering agency the annually requested information on local religious
organizations without notification from those local organizations. Another unanswered question re-
lates to the competence of the federally registered centralized organization and whether it will be just
an administrative body or be able to conduct religious services.

As has been the case with previously passed legislation, the citizenship issue remains the most
controversial question left open by the Statute. Even though it declares that a religious organization is
avoluntary association of Russian Federation citizens and other persons legally and permanently
residing in the Russian territory, the Statute states that only Russian citizens have the right to be
founders of a religious organization. The Statute requires that the citizenship of all founders be men-
tioned in the application for registration and imposes a duty of proof on the registering agencies (Art.
11). There is nothing to prevent governments of Russian Federation components from giving the right
to form local religious organizations only to local residents.

Officially, Russian citizenship is not required for a person to submit an application to register a
centralized organization. However, because a centralized organization may be established on the
basis of existing local organizations where non-citizens are excluded from being founders, the regis-
tration of a centralized organization also depends on the Russian citizenship of the followers of the
group. Likewise, the Statute does not say definitely who can be a founder of a centralized religious
organization. The interpretation of the Law and the Statute suggests that the centralized religious
organization may be established by representatives of local religious organizations, by representatives
of a foreign mission of a religious organization, and/or by independent believers who want to join
existing local organizations or to unite them.
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Anunresolved question is the annual re-registration for those religious organizations that were
established before the entry into force of the 1997 Law on Freedom of Conscience, and can claim to
have existed in Russia for fifteen years. All these organizations have to pay non-specified fees, face
numerous bureaucratic obstacles, and handle the consequences of a possible break between regis-
tration periods. It is difficult to say whether it will be possible in such a situation to reestablish a
connection with the period of previous legal existence. Similar problems were experienced by the
Moscow office of the Israeli organization Sofwrmut 2

Additional bureaucratic obstacles may be created by the registration procedure. In listing the
founding documents to be submitted for state registration, the Statute includes a standard letter of
guarantee confirming the location of the religious organization (Art. 11.7). This requirement may be
problematic because under current administrative restrictions, the organization may not rent or buy a
building, office space, or relocate in another place without official registration. At the same time,
without a legal address, the religious organization cannot be registered.

The registration may also be complicated by the requirement to translate all materials into
Russian “in accordance with the established procedure” (Art. 5). Presently Russia has no uniform
rules for acceptance of translated foreign legal documents. Even though Russia signed the Hague
Convention Abolishing the Requirement of Legalization for Foreign Public Documents of October 5,
1961% in 1994, and documents that bear the so-called “apostill” stamp should be accepted by
authorities, different regions and institutions follow their own requirements.

Furthermore, the requirement that authorities be informed about the fundamental tenets of the
creed and associated practices followed by the organization, including the types and methods of its
activities, its attitude toward the family and marriage, education and health (Art. 11.6), would seem to
permit a subjective evaluation for purposes of registration. When attempting to determine the origin of
areligion, the registering agency may request the judgment of specialists on the issue. The judgment
issued by the Expert Council may be used as a reason to deny the registration.

2. RULES ONCONDUCTING STATE SCHOLARLY RELIGIOUS ANALYSIS

Other documents implementing the 1997 Law on Freedom of Conscience are the Rules on
Conducting State Scholarly Religious Analysis. These Rules are similarly restrictive of the rights of
religious associations. To prevent the registration of an undesired religious association, the conclusion
of the Expert Council, whose decisions cannot be appealed to the courts, may be used as a reason
to deny the registration. Expert Councils are to be established on both federal and state levels. The
registering authorities are also allowed to involve representatives of already registered religious asso-
ciations as experts in the decision-making process. The Rules prohibit the discussion of the conclu-
sion of the Expert Council in the courts and prescribe the use of the experts’ negative conclusion as
the ultimate reason for the registering authority to deny registration of religious organizations.

* Union of Councils for Soviet Jews, Report on Persecution of Ethnic and Religious Minorities (Jan. 18, 1998) at 4.
¥ 527 UNTS 189.
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3. REGULATION ON THE PROCEDURE FOR OPENING MISSIONS OF

FOREIGN RELIGIOUS ORGANIZATIONS IN THE RUSSIAN FEDERATION.

The Regulation on the procedure for Opening Missions of Foreign Religious Organizations in
the Russian Federation provides for the opening of a foreign mission on the territory of a specific
subunit or several subunits of the Russian Federation only. Excluding the possibility of establishing an
independent, centralized foreign office, the Regulation allows the opening of such missions only under
the auspices of a Russian religious organization that has been registered in accordance with estab-
lished procedure, i.e. which has existed in Russia for more than fifteen years.

Among other restrictions provided by the 1997 Law on Freedom of Conscience, foreign
missions are prohibited from becoming juridical persons. Religious activities and worship services
may not be conducted in foreign missions because they do not enjoy the status of a religious associa-
tion that has been established by the Law. Quantitative restrictions in regard to foreign as well as
Russian employees are also imposed. The Regulation puts all day-to-day operations of the foreign
mission’s central office under the auspices of the supporting Russian organization. Only on the basis
of contracts with the Russian organization may the foreign mission decide matters relating to the
provision of offices, residential quarters, transportation, utilities, and other services.

The provision entitling the registering agency to request clarification in regard to documents
submitted for registration is unclear. This rule may be used as an excuse for not registering a foreign
mission without issuing an official refusal. The list of issues that need to be clarified is not determined,
and the process of such clarification can be endless.

Evenifa foreign religious organization is allowed to open a mission in Russia, it will be obliged
to repeat the entire registration process every three years. This fact means that the mission must
submit all necessary documents once again and pay the unspecified amount of the registration fee. It
should be noted that official state registration is not a guarantee that the foreign mission may conduct
its affairs in a normal way. Although the Regulation allows the authorities to stop the activities of a
mission, the Regulation does not include the complete list of reasons under which the work of a
mission may be stopped and merely mentions unspecified violations of Russian legislation. The defi-
nition of the term Jegislation includes not only the federal laws of Russia or its subunits but all
executive regulations and acts of local, municipal, and self-government authorities. In such a situation,
a contradiction with any provincial norm would be enough to close the centralized office of a foreign
mission in Moscow.

C. Other Legal Acts

In the second half of 1998, the Government of the Russian Federation continued to pass regula-

tions related to religious problems. These included the Regulation on Procedures for Conducting
Scholarly Religious Analysis, which detailed the Rules previously described in this Report, and the
Decree on the Celebration of the 2000th Anniversary of Christianity. The Ministry of Justice issued
several orders implementing provisions of the 1997 Law on Freedom of Conscience concerning
registration of religious associations. That process is not completed, however, and much of the imple-
mentation process depends on regional administrations.

None of the existing documents discussed in Part IV of this report improves the position of a

religious group. The only provision that makes the registration of a centralized religious organization
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easier 1s the permission to register such an organization if it is present in at least two components of
the Russian Federation. The Law does not determine the required number of components. The
Statute on State Registration of Religious Organizations sets a firm six-month period for the register-
ing authorities to make a decision regarding religious organizations. Article 22 of the Statute seems
potentially restrictive because it requires annual submission of information from the religious organiza-
tion regarding the continuation ofits activity. Even a one-day delay in these annual submissions may
entail a break in the counting of the 15-year period. The vagueness of this provision may result in an
unregulated interpretation of this requirement by regional justice departments.

Article 4.6 of the Statute is especially uncertain. This article requires that a religious organization
inform the registering authorities about the basic principles of its religion and religious practice, the
history of the religion and given religious association, the methods and forms of its activity, and its
position on education, family and marriage, health protection of the followers, and realization of
members’ civil rights and duties. Such undetermined definitions allow registering authorities to re-
quest additional information or order a so-called scientific religious analysis and to postpone the
registration for at least seven months. Another problem in the Statute may be found in the prohibition
against registering a religious organization if any other religious organization with the same name
already exists in the Russian Federation (Art. 15). This requirement might be used to deny registra-
tion for unwanted religious associations. Knowing that during the recent provincial elections people
with the same names as strong candidates were included in the ballots in order to mislead the voters,
it is possible that similar methods will be used in the registration process. Forged organizations may
be established anywhere in Russia, and they could give regional authorities a reason to deny registra-
tion to a real religious association.

LAWS AFFECTING THE OPERATION OF RELIGIOUS ORGANIZATIONS
A. Status of Religious Associations

The 1997 Law on Freedom of Conscience also regulates the status of religious associations in
Russia, including their rights, conditions for their activity, and the establishment of procedures for
supervising and monitoring the observance of all legislation on freedom of conscience. The legal
status of a religious association depends on whether or not it belongs to a traditional denomination.
Christianity, Islam, Buddhism, and Judaism are considered by the Law as traditional religions for the
people of the Russian Federation. Only those religious organizations that belong to one of these
religions and have existed for more than fifty years in Russia may enjoy all the freedoms and rights
declared by the Law. However, even among these denominations the constitutionally declared equal-
ity of religious denominations is not assured. Although the legislation might protect congregations and
hierarchies already registered with the state, it would do little to protect congregations within those
same faiths not registered in the past. Thus, many Jewish synagogues that have arisen since the end of
the Soviet regime might not be protected by the Law, and the large number of Roman Catholic
congregations active underground even before 1990, might not have the right to continue to exist. In
accordance with the Decree of the Russian President on Amendments to the Official Protocol of the
Russian Federation,* the heads of major all-Russian religious organizations were given their places in
the state hierarchy according to the number of believers. Thus, the Metropolitan of Russia is in the
24" place and the Chief Rabbi is in the 118™.

49 SZRF 1997, Ttem 5183.
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The Law defines a religious association in Russia as an association of citizens of the Russian
Federation and other persons residing permanently and on legal grounds on the Russian territory,
formed with the goal of joint confession and dissemination of their faith and possessing the features
corresponding to that goal, i.e., a creed, the performance of worship services, religious rituals and
ceremonies, and the teaching of religion and a religious upbringing of'its followers.

The creation of religious associations in state, military, or municipal institutions is forbidden.
However, the Orthodox Church is currently lobbying to get permission for religious work in military
units among soldiers and in prisons. Reportedly, an executive order on this issue already has been
drafted, and by a previous Order issued by the Ministry of Defense in 1994, commanders of the units
are to decide whether to let chaplains into the units.*! The first Orthodox chaplains practiced their
services during the Chechen war in 1994-1996.

Religious associations are prohibited whose activity is associated with violence against citizens
and other infliction of harm to their health, or with inciting citizens to reject their civic responsibility or
to perform other unlawful actions. The act of creating and likewise leading such associations is pun-
ishable under the Criminal Code of the Russian Federation by a fine from 200 to 500 times the
amount of the minimal labor wage, or by imprisonment for a term of up to 3 years. Participation in the
activity of such an association and propaganda for the activities specified above are punishable also
by a fine from 100 to 300 times the amount of minimal labor wage, or by imprisonment for a term of
up to 2 years.

B. State Registration of Religious Associations

Religious associations may be created in the form of religious groups or religious organizations.
Different rights are prescribed under the 1997 Law on Freedom of Conscience for each type of
association.

Religious groups may be formed by Russian citizens without state registration and without ob-
taining the rights of a legal entity. Premises and property necessary for the activities are to be pro-
vided by the participants. Religious groups may be established for joint confession, but members are
restricted in deference to other rights declared by the Law.

A religious organization is a state-registered association having at least ten members who have
reached the age of majority. State registration entails the receiving of a legal personality and some
other rights, such as the adoption of internal regulations of the religious organization; the maintaining
of houses of worship and installations and other objects and places specially designated for divine
services; the right to produce, acquire, export, import, and distribute religious literature and other
printed, audio and video materials; to carry out charitable activities; to found institutions for profes-
sional religious education; to establish international ties and contacts; to own buildings and plots of
land; and to perform entrepreneurial activities, to create their own enterprises, and conclude employ-
ment agree-ments. These rights are granted to religious organizations only, and cannot be obtained by
the members of religious groups.

* Krasnaia Zvezda |Red Star, a newspaper published by the Russian Ministry of Defense]. Feb. 12, 1994, at 3.
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The problem of establishing and registering a religious organization is one of the most controver-
sial questions under the Law. The Law states that additional normative documents devoted to the
implementation of the Law shall be elaborated on by the Russian Government. In order to register a
religious association, the Law obliges believers to present evidence of the existence of their organiza-
tion over the course of fifteen years. No admissibility criteria are prescribed by the Law, which does
not obligate any state organ to grant the status, nor does it establish a system for granting it. In
practice, it means that everything will be decided by local executive bodies and Orthodox priests
who are included in local licensing committees.

Restrictions are also imposed in regard to foreign religious organizations, which can open only
representative offices. All foreign organizations are banned from conducting religious services and
activities. This provision allows any association, whether foreign or Russian, which has a superior or
governing center abroad, to be labeled a representative body of a foreign religious organization.
Believers who, in accordance with their own convictions, cannot declare their doctrinal indepen-
dence from a spiritual center located beyond Russia’s borders, for example, Catholics, could by this
principle be completely deprived of their rights to confess their faith publicly and jointly with others.

Inaddition, the Law contains restrictions on the rights of Russian Federation citizens predominantly res-
ident outside the Russian Federation and of persons who are not Russian citizens. These persons may sat-
isfy their religious needs as individuals only, even though the Constitution of the Russian Federation de-
clares that foreigners and stateless persons residing in Russia enjoy the rights enshrined in the Russian Con-
stitution on equal terms with Russian citizens. However, the Law stipulates that Russian Federation
citizens who are permanently resident in one locality can profess and propagate their faith collectively.

Supervision concerning compliance with all legislation on freedom of conscience, freedom of
creed, and on religious organizations is carried out by the organs of the Procuracy of the Russian
Federation.

Alocal self-government authority, which is usually the body that has registered a religious orga-
nization, monitors the observance of the latter’s charter as related to the organization’s goals and its
manner of activity. Because they are organs directly connected with the local populace, the local
government authorities could act in the interests of the majority, which could lead to the infringement
of the rights of minorities. Such an action might allow multiple violations of the rights of believers
before the completion of judicial determinations, which can last for months. Radio Free Europe/
Radio Liberty reported that the day after the 1997 Law on Freedom of Conscience entered into
force, Protestant churches in the Northern Caucasus region were closed by orders of local autono-
mous government authorities without any explanation. After the adoption of this Law, the authorities
in different Russian regions urgently began to establish social organizations whose goal is to resist the
involvement of youth in sects and non-traditional religious groups.*

VI. OFFICIAL OR QUASI-OFFICIAL GOVERNMENT ENTITIES RESPONSIBLE FOR
RELIGIOUS ISSUES
The Russian Government does not have any special agency in charge of religious matters. After the state
registration of a religious organization at the Russian Federation Ministry of Justice or its territorial agency, in

* RFE/RL Newsline, No. 218, v. 1, October 1, 1997.
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accordance with the Law, no person may interfere in the activities of a religious organization. The Council on
Cooperation with the Religious Organizations has been created under the President of the Russian Federation.
This is an advisory institution that assists the administration of the President to elaborate the official policy toward
religious communities. Members of the Council are prominent public figures who are appointed by the President
and represent major religious denominations and leading Russian political and social organizations.

A. Control Over Human Rights Violations

Under the Russian Constitution of 1993, the Human Rights Commissioner of the Russian Fed-
eration is the official appointed by the State Duma to oversee the implementation of provisions on
human rights and personal freedoms in the activities of the state authorities. The office of the Human
Rights Commissioner is the Russian version of the institution of ombudsman, which exists in many
Western countries. The Federal Constitutional Law of the Russian Federation on the Human Rights
Commissioner in the Russian Federation of March 4, 1997, regulates the activities of the Commis-
sioner.** The Commissioner is appointed for five years and may serve no more than two consecutive
terms. The office of the Commissioner is an independent structure in the system of the state bodies
and has the status of a federal agency. The Commissioner receives citizens’ complaints on violations
of human rights and freedoms and conducts investigations. The Commissioner submits statements on
violations of human rights to the relevant state authorities and prepares an annual report to the State
Duma on the human rights situation in the country. However, the state bodies may disagree with the
Commissioner, and there is no mechanism to enforce the recommendations issued by the Commis-
sioner. As stated in the Law, the work of the Human Rights Commissioner will be effective because
of his high moral authority. There is no other institution in charge of the realization of human rights
generally, and of religious freedoms in particular, in Russia. Despite the fact that high officials within
the Administration of the Russian President mentioned the necessity of establishing a special position
of ombudsman who would inspect the implementation of the 1997 Law on Freedom of Conscience,
such a position has not been instituted. Presently, there is no other authority in Russia except the
Human Rights Commissioner to monitor issues of religious freedom.

The current Russian Human Rights Commissioner, Oleg Mironov, was elected by the State
Duma of the Russian Federation on May 22, 1998. In various newspaper interviews, Mr. Mironov
has stated that his top priority is the consideration of complaints concerning the non-payment of
wages and subsidies for children, as well as non-implementation of the Law on War Veterans. He has
indicated that his next priority would be the problem of the enormous costs of medicines and growing
charges for apartments and utilities. During the first 10 months of 1998, however, his office received
8,000 complaints concerning human rights violations in Russia. In July 1999, Mr. Mironov issued his
first, and to date apparently his only, public statement about human rights violations and the growing
religious intolerance in Russia. His statement is in the form of an address to the state authorities in
which he instructs them to make every effort to stop the tide of extremism rising against churches,
clergymen, and churchgoers. In this context, Mr. Mironov referenced the guaranteed right to free-
dom of conscience and equality before the law regardless of attitude to religion. To date, no legisla-
tive amendments to the 1997 Law on Freedom of Conscience have been proposed.

* Law on Human Rights Commissioner, 9 SZ RF 1997, Item 1011.
* Russian Information Agency Novosti, in English, via FBIS, document ID: FTS 19990728000397, July 28, 1999.
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B. Possibilities for Judicial Review

In order to solve existing problems in the current Russian legislation concerning religion, the
constitutionality of the 1997 Law on Freedom of Conscience may be challenged in the Constitutional
Court. Reportedly, several religious organizations that were denied registration are preparing materi-
als for appeal to this court. At the same time, in the absence of other ways to amend the legislation,
the Constitutional Court may be used by the Administration of the President as a tool for exclusion of
several of the most disputable provisions from the Law. However, the Court, which finds itself under
pressure from different state authorities and political forces, all of which are trying to influence a
decision that has a significant public resonance, may say that the issue is political rather than legal, and
refuse to consider the case by referring to Article 3, part 2, of the Federal Constitutional Law on the
Constitutional Court, which states that the Court will “exclusively resolve questions of law without
evaluation of political consequences of legal acts or actions carried out on their basis.”

Traditionally, the judiciary neither played any important role in the Russian legal system nor
secured the enforcement of declared rights. Hopes that the establishment of the Constitutional Court
would change the situation have not been realized, especially after the 17-month suspension of activi-
ties of the judiciary that undermined its independence and adversely affected the human rights situa-
tion in Russia. With respect to human rights violations, the Constitution authorizes the Court to exam-
ine, based on complaints about the violations of citizens’ rights, the constitutionality of laws that have
been applied or might be applied in specific cases, in accordance with the procedure established by
federal law. The expansive scope of human rights provisions in the 1993 Constitution opened the
door, allowing the Court to consider a variety of topics, ranging from property issues to environmen-
tal problems. If'a request satisfies the requirements set out in the law, the Constitutional Court cannot
reject a human rights case presented by an individual.

The analysis of recent rulings of the Russian Constitutional Court suggests that in many cases the
Court takes a very broad view when implementing the constitutionally declared principle that “All are
equal before the law and the court,” especially in discussing private questions or legislation of remote
provinces. At the same time, the Court seems much more cautious when the case has public reso-
nance or touches high executive authorities.

On November 23, 1999, in a case brought by the Jehovah’s Witnesses, the Russian Constitu-
tional Court ruled on the first challenge to the 1997 Law on Freedom of Conscience?® which re-
quires, among other things, that religious organizations register with the government. The Court up-
held a provision of the Law requiring religious organizations to prove fifteen years of existence in
Russia in order to be registered and did not invalidate several other unpopular provisions, as was
expected by the experts who cited the precedent of Chechnya, where the Court struck down the
Government’s restrictions on the freedom of the press during the war*® The Court said that restric-
tions on religions should not violate the rights and liberties guaranteed by the constitution and ruled
that this fifteen-year restriction does not apply to groups that were already registered before passage
of the 1997 Law. In accordance with this ruling, all religious organizations founded before the pas-

*51 SZRF 1999, Item 6363.

*33 87 1996, Item 3424; 35 SZRF 1996, Item 6589.
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sage of the 1997 Law on Freedom of Conscience enjoy all the rights of legal entities in their given
territory and without annual re-registration.

The Court also ruled that some restrictions may be introduced if necessary for public peace and
order, health and morality, or to protect the rights and liberties of others. According to the Court, the
Government has the right to erect certain barriers so as not to grant the status of a religious organiza-
tion automatically, to prevent the legalization of sects that violate human rights and commit unlawful
and criminal deeds. Under the ruling, the Government also has the right “to obstruct missionary
activities if such activities are accompanied by offers of material or social benefits with the purpose of
recruiting new members for a church, the unlawful influence on people in need or distress, psycho-
logical pressure or threat of force, and so on.” Further, the ruling confirmed the constitutionality of the
provision of the Law that gives courts the right to disband religious groups they found guilty of
“inciting hatred or intolerant behaviour.”’

Under the Russian Constitution, the regulation of activities of social and religious organizations is
under joint federal and regional jurisdiction, and regional executive authorities are in charge of the
implementation of these laws. Currently, almost half of the Russian provinces have passed provincial
laws that openly challenge constitutional guarantees of religious freedoms and are even harsher than
the federal legislation. For instance, on October 17, 1997, the legislature of the Republic of Buriatiya
adopted a law that prohibits all denominations in the territory of the republic except for Orthodox,
Old Believers, Islam, Lamaism (followers of the Dalai Lama), and Shamanism. It seems likely that
many legal issues in this subject area will be brought for resolution to regional courts and authorities.
The first and still the only case to date of a regional Constitutional Court evaluating provincial religious
legislation and declaring its provisions unconstitutional occurred in June 1997 in Udmurtiya.*®

VII. IMPORTANT ISSUES

A. Church and State Relationship

The 1997 Law on Freedom of Conscience created a foundation for the relationship between the
church and the state. In order to secure the separation of religious organizations from the state, the
Law stipulates that the activities of organs of state power and organs of local government may not be
accompanied by public religious rituals or ceremonies (Art. 4). Federal, state and local officials, as
well as military personnel, are not entitled to use their service position for the formation of any attitude
whatsoever toward religion. Perhaps because of the increasing weakness of the state, the Russian
Orthodox Church has maintained, however, that it is the only social institution that is connected with
the history of Russian civilization, and has raised its profile and become involved with state affairs.
Violation of the constitutional principle of separation of church and state seems indicated in the wide-
spread practice of conducting religious services in state institutions and enterprises (e.g., at the con-
secration of buildings, factories, other work places, and places of production), displaying icons and
other religious symbols in public places, allowing religious blessings during inaugurations, permitting
state financing of religious organizations, using military personnel for the construction of churches and
other houses of worship, and broadcasting religious services by the state-owned television channels.

* Supra note 35.

* 19 Tedomosti Gosudarstvennogo Soveta Udmurtskoi Respibliki [Bulletin of the State Council of the Udmurt
Republic] 1997, Item 496.
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In addition, in December 1998, the Patriarch of Moscow made two politically controversial state-
ments. He said that even though the Orthodox Church opposes capital punishment, Russia is not
ready to live without it, and he asked the Government to stop the moratorium on the death penalty.
He also strongly criticized attempts to introduce an alternative military service in Russia and sup-
ported currently existing draft and military duty requirements.*

Despite its own ban on clergy taking part in political life, the Russian Orthodox Church has
entered politics and has become a serious political force. First, the Church engaged politics in the
1996 presidential elections. The Patriarch virtually summoned believers to vote for Boris Yeltsin. It
appears that this support was fully appreciated in the Kremlin. Patriarch Aleksty II, alone among
Russian religious figures, was granted the right to make a speech at the President’s inauguration in
August 1996. Thus, the Russian Orthodox Church’s special status was emphasized. In his speech,
the Patriarch discussed the general attitude of the church on issues of church-state relations and the
problems of modern society as a whole.*

In the last two or three years, the Russian Orthodox Church has concluded cooperation agree-
ments with all of the power ministries,*' all of which are being fully implemented. The Orthodox
Church’s influence and authority in the power structures are growing noticeably. Churches are being
built in military units, and the institution of chaplains was recently established.*> The Chief of the
Educational Department of the Defense Ministry, who is simultaneously the Deputy Minister of De-
fense, recommended that Russian Orthodox chaplains be included on the staff of military units and
that they be paid using appropriated funds saved because of vacancies. In November 1998, many
newspapers noted that a chaplain had baptized the entire staff of a submarine in accordance with the
order of the ship’s captain.* In addition, the church hierarchy has publicly come forward in support
of defense enterprises.*

B. Involvement of the Russian Orthodox Church in State Affairs

A significant political event involving Church and Government officials occurred on October 9,
1998. On this date, Moscow Patriarch Aleksiy II invited leading politicians and public figures to his
residence in the Danilov Monastery with the purpose of “not only discussing how to get out of the old
crisis, but, as he said, to discuss variants of a new state and political system.”* Present at the meeting
were the Mayor of Moscow Yuri Luzhkov; Chairman of the State Duma G Seleznev, Communist
leader G Zyuganov; Governor A. Tuleev; former Prime Minister V. Chernomyrdin; and Deputies of
the State Duma V. Zhirinovsky, S. Baburin, S. Glazyev, Nikita Mikhalkov, and others. President
Yeltsin personally asked Chairman of the Federation Council Egor Stroev and then Prime Minister
Evgenii Primakov not to take part in the meeting. The meeting was attended by all the hierarchs of the
Russian Orthodox Church and was called the “Russian People’s Assembly.” The event received very

* Russian Patriarch Opposes Death Penalty, in Theory; Reuters, Dec. 6, 1998, at <http://www.russiatoday.com>,
visited Dec. 7, 1998.

“ Supra, note 16.

* Power Ministries is a common definition for governmental agencies having military units and/or troops. This
includes Ministry of Defense, Ministry of Interior, Federal Security Service, State Protection Service, Federal Agency of
Government Information and Communication, and some others.

* There are chaplains only for the Russian Orthodox Church excluding all other denominations.

* Rossiiskaia Gazeta, November 18, 1998, at 4.

* Supra, note 31, Editorial, Nov. 18, 1998, at 4.

* Zavtra, Oct. 13,1998, at 1.
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restricted coverage in the Russian mass media. However, following the Assembly, an anti-govern-
ment speech was made by Yuri Luzhkov, who was accused by some of using the Assembly as an
opportunity to appear on national television to be “blessed” by national religious leaders.*® In his
evaluation of the situation in the country, Mr. Luzhkov said that it is an illusion to believe that Russians
are law abiding and that the Constitution works. Luzhkov stated that everything that had been done
in Russia during the last seven years was one big mistake. This mistake, in his opinion, is radicalism
and rejection of national traditions. He predicted popular riots and the breakdown of the nation’s
statehood if Russia does not return to its traditions, Christian values, commandments, and religious
laws. In his speech, Luzhkov said that he considered the Assembly to be the first attempt since 1993
to rescue the nation and paid tribute to the Patriarchate for its efforts to consolidate Russian society.*’

The significant involvement of the Orthodox Church in state affairs was further demonstrated in
the New Year and Christmas addresses to the people of Russia delivered by the Russian President
and the Patriarch in 1999. The Patriarchate made more references to political affairs and made a
stronger political appeal than did the President. In his short New Year’s address to the citizens of
Russia, President Yeltsin did not even mention the difficulties of the current situation in Russia. Nor
did he set out any specific plans about what the state was going to do in order to improve the life of
Russians. He merely wished that his fellow citizens “have new plans, new dreams, and happy children
in the new year,” and suggested that the lights of the Christmas tree will help “those who are tired and
desperate” because “they will melt even the frozen hearts and make life a little bit brighter, happier,
and warmer.”*

In contrast, the Patriarch reminded the country that 1999 should be a step forward on the way to
the creation of the Fatherland, to increasing spirituality and education of the people. His speech was
mostly devoted to the responsibility of churchgoers for the destiny of Russia and the entire world.
Aleksiy listed all the major problems that Russian society is facing now and said that all these difficul-
ties can be overcome only by peaceful means. Commentators* counted that he repeated the word
“Fatherland” in his address seven times, always mentioning that the Fatherland is in danger. The
President of the country did not use this very popular Russian word and did not mention any impend-
ing danger.

The Russian Orthodox Church also has backed the Kremlin’s foreign policy. When Russian
authorities started to object to NATO’s eastward expansion, the Church firmly agreed. Moreover,
hearings on the theme of “Nuclear Arms and Russia’s National Security” were held in St. Daniel’s
monastery (the Russian Orthodox Church headquarters) where the Church hierarchy warned that the
expansion of the North Atlantic Alliance was fraught with “colossal danger, not only of aggression
from the West, but in terms of provoking other aggressive acts.” Developing the Kremlin’s warnings
about danger from the appearance of new dividing lines in Europe, Patriarch Aleksiy II warned at the
Second European Inter-Church Assembly in Graz that the worsening of ecumenical processes in
Russia could lead to the rise of a “silver curtain” instead of an iron one. He blamed the situation on

V. Tretiakov, editorial, Nezavisimaia Gazeta, Oct. 26, 1998, at 3.

" Supra, note 45.
* For full texts of both speeches, see Rossiiskaia Gazeta, Jan. 3, 1999, at 1.
* See articles of M. Shevchenko, and I. Rodin in Nezavisimaia Gazeta, No. 1, 1999.
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Western missionaries who were trying to entice members of other faiths into their faith. Subsequently,
he equated the expansion of Western churches with NATO’s expansion.*

Some analysts suggest that in exchange for its political pronouncements, the Church counted on
the authorities giving it what it wanted, i.e., restriction on the activity of sects and foreign missionaries
in Russia and special rights for the Orthodox Church. That the Church believes it warrants special
rights is suggested by Patriarch Aleksiy II’s comments in a sermon in February 1997, in connection
with the creation of an Orthodox Russia movement. In the sermon, the Patriarch acknowledged that
equal rights should be conceded to all traditional religions, but at the same time emphasized that “they
cannot be equivalent in their significance.”!

C. Involvement of the State in Church Affairs

Even though relations between the Church and the Government are currently rather tentative and
do not involve any significant controversies, the establishment by the state of a Russian Organizing
Committee on the Celebration of the 2000 Anniversary of Christianity demonstrated a willingness on
the part of the state to keep closer ties with the Russian Orthodox Church than with any other
denomination. The Committee, which was established under the Administration of the President of
Russia, includes members of the federal government, governors, and leaders of the Patriarchate.
Acting President Putin and Patriarch Aleksiy are co-Chairmen of the Committee. The duty of the
Committee is to draft plans for the celebration and coordinate the activities of federal and regional
executive authorities with the interested religious organizations. The Committee has the right to gather
necessary information from and issue mandatory resolutions to all related federal and regional au-
thorities.*

In November 1998, the Public Committee for the Defense of the Freedom of Conscience, a
lobbying group headed by Gleb Yakunin, argued in a letter to former Prime Minister Primakov™* that
at a time of “disastrous economic conditions,” the Moscow Patriarchate’s subsidies and economic
privileges should be eliminated. The letter recommended amending current Russian tax legislation and
imposing tax duties on religious organizations in order to increase the state budget.”* The Committee
called Patriarch Aleksiy II an oligarch who has to share his wealth with the nation and to return state
money, already appropriated by religious institutions, to Russians. “Freedom of religious activity,”
wrote Yakunin, ”should not be substituted with freedom for clergymen to make themselves richer.”
Because Primakov did not respond to this letter, it has been suggested that he cares more about his
political future and good relations with the Patriarch than about the budget.>

*1. Smirnov. Employees of the Church (in Russian), Kommersant, Moscow, No. 27, 1997, at 14-15.

10.

* A. Pchelintsev. Ni Svobodi, Ni Soversti. 1 Religiia i Zakon 1998.
* Decree No. 1468 of the Russian Federation President of December 4, 1998, Rossiiskaia Gazeta, Dec. 11, 1998 at

* The letter was reprinted in the Russian Kommersant-Daily on November 5, 1998, and published in English in

Transition, No. 1, 1999.

*The 1997 Law on Freedom of Conscience does not prescribe tax privileges. Tax exemptions may be introduced

by tax regulations for particular religious organizations individually (Art. 4.3). Usually religious organizations in Russia
are exempt from paying property tax, land tax if the temple building is registered as a landmark, value added tax on
provided services, payment for the use of the word “Russia” in the title of the religious organization, and income tax from
enterprises that belong to religious associations. Since September 1997, a Government regulation prohibits religious
organizations from reselling foreign humanitarian aid. 40 SZRF 1997, Item 4608.

* See, e.g.: O. Khlobustov. Trebovaniya Pravdi i Chelovekoliubiia, Nezavisimaia Gazeta, Nov. 14, 1998 at 4.
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A number of recent Russian and foreign publications conclude that the caesaropapist tradition is
not a sufficient explanation for such a close friendship between state and Orthodox leaders.*° It has
been argued that democracy itselfis a problem in Russia because it appears as a foreign implant with
shallow national roots. Given this situation, the Russian regime may be using the Church for two
pragmatic reasons: to define the limits of permissible Westernization and to fortify the anemic legiti-
macy of national politicians. Therefore, the President’s refusal in September 1997 to sign the Law on
Freedom of Conscience was a development the Russian Orthodox Church did not expect. The
Church found itself'in conflict with the authorities. Addressing the President, the Russian Patriarch
expressed his displeasure with the veto. He declared that it was necessary to adopt this Law without
amendments, and warned that rejecting the Law could create tension between the authorities and the
majority of the people.’’

In response to a rise of religious intolerance, President Yeltsin of Russia issued an order that a
special Program on Prevention of Political and Religious Extremism in Russia in 1999-2000 be
prepared. The draft of the Program was approved by the Ministry of Justice on January 5, 1999
The draft proposes amendments to the existing legal acts, the establishment of a new federal structure
that would combine state and social bodies, the improvement of the managerial effectiveness of the
executive authorities in the components of the federation, and use of local resources. The program
does not contain specific measures intended to overcome religious extremism in Russia.

The recent wave of religious intolerance in Russia is directed against almost all existing denomi-
nations. Lack of strong law enforcement has opened the door to the persecution of dissident religions
and to arbitrary rule. Laws seem to be applied differently to religious organizations depending on the
attitude of the state authorities toward them. Elena Panina, a Member of the State Duma and Vice
Chairwoman of the World Russian Assembly,* stated in her interview with the TV program
Parlamentskii Chas on October 26, 1998, that “regional authorities complain to the parliamentar-
ians that they would happily close meetings of all sects in their provinces, but unfortunately cannot do
that because there is no such law. We hope [said Panina] that the existing law will become more
restrictive, though even the current law allows us to fight against foreign sects.”®

In November 1998, the City of Moscow State Prosecution Office initiated a case against the
Jehovah’s Witnesses organization accusing it of antisocial and antifamily activities and seeking the
termination of the congregation as a legal entity. This was the first judicial proceeding attempting to
suspend the operations of an existing religious organization at the local level. Numerous procedural
violations were committed during the trial. In contradiction of the existing legal norms, the judge
ordered a closed trial and did not allow either the public or journalists to attend the court session. The

* See, e.g.: S. Holmes. Church and State in Eastern Europe. East European Constitutional Review, v. 7, No. 2
(1998); A. Polonsky. Strahi Rossii Kontsa XX Teka [Russia’s Fears at the End of the XX Century]. 4 NG Religii 37 (1999).

" Interview with the Patriarch of Moscow and All Russia, Moskovskaia Pravda, Oct. 14, 1997.

* Segodnia, Jan. 6, 1999 at 6.

* The World Russian Assembly is a newly created social organization under the auspices of the Patriarchate with
the declared goal of saving Russia and Russian statehood from foreign influence. Patriarch Aleksiy is its chairman, and
leading Russian political, public, and intellectual figures are members of the Assembly.

“ BBC World News Broadcast Monitoring, Oct. 27, 1998, at <www.securities.com>.
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court refused to accept testimony from experts and witnesses called by the defendant. Even though
no evidence was produced by the plaintiff, the case was not dismissed. In June 1999, the court
decided to appoint a panel of religious experts. Pending the court decision, the Moscow Directorate
of Justice has refused to register Jehovah’s Witnesses, who continue to have trouble leasing worship
space and obtaining the necessary permits to renovate their main building. Representatives of the
plaintiff, the Public Committee for Rescuing the Youth from the Totalitarian Sects, stated that they
wanted to “establish a controlling authority under the Russian Federation Ministry of Justice to moni-
tor the distribution of Western funds among foreign religious organizations operating in Russia,” a
practice that would constitute an illegal intervention in the internal affairs of the organizations. Russian
and foreign observers speculate that the Russian Orthodox Church was instrumental in the organiza-
tion of the trial.*! On the eve of the trial, the weekly magazine Profil’ published an interview with
Patriarch Aleksty in which he said that “foreign churches have destructive and totalitarian features and
buy the souls of the Russian people.” In the interview, he suggested that legislators introduce addi-
tional qualification requirements for foreign religious organizations if the legislators care about the
future of the country.®

Several violations of religious rights were reported during the last months of 1998, which in
Russia was officially declared the Year of Human Rights. Among them were the closure of the Evan-
gelical community in Hakasstya, liquidation of the Protestant religious group “Zion” in Reutovo (Mos-
cow oblast), and denial of registration for the Church of the “New Generation” in Yaroslavl. Early in
December 1998, Yegor Stroev, the governor and Chairman of the Federation Council, ordered that
the building belonging to the Catholic Church in Oryol be transferred to the Orthodox Church. Mos-
cow newspapers also reported that after the holiday season, the City Prosecution office would be
ready to initiate a criminal case against the Church of Reverend Moon, charging the organization with
encroaching on the identity and rights of citizens, as found in Article 239 of the Russian Criminal
Code.*

State actions directed against so-called sects or non-traditional religions continue in Russia. In
February 1999, Moscow municipal police, together with the Federal Security Service and tax police
officers, raided all four offices and headquarters of the Church of Scientology in Moscow. Leaders of
the organization were accused of unlawful entrepreneurship and organization of an association that
violates citizens’ rights. Both accusations entail criminal investigation and punishment. Persecution of
a Dutch evangelical group in St. Petersburg and closure of a school operated by the group was also
reported in February 1999 .5 In Yakutiia a group of Pentecostalists was informed by the authorities
that their license had been revoked, and the lease for their Church building was terminated.*

D. Acts of Religious Intolerance

In 1997 the Missionary Department of the Moscow Patriarchate published the reference book
New Religious Organizations in Russia of a Destructive and Cultish Character, which explains
that “even the adoption of a law concerning destructive religious organizations will not stop them
growing. After a ban is imposed, many destructive cults will form illegally, deepen their conspiracy,

* For more details see: U.S. Department of State Annual Report on International Religious Freedom for 1999:
Russia. Released by the Bureau for Democracy, Human Rights, and Labor. Washington, D.C., September 9, 1999.

®39 Profil 1998, at 4-7.

® See 1 Radio Free Europe/ Radio Liberty Daily News Monitor 1998, Nos. 179, 194, 211, 247.

* Radio Free Europe/Radio Liberty Newsline, No. 48, v. 1, March 1, 1999.

® Agence France Press, Moscow, March 2, 1999.
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and increase their mobility, which will make it more difficult for authorities to control them.” Articles
criticizing foreign sects and their followers in Russia are regularly published in Russian newspapers,
including the most popular newspapers, such as Moskovskii Komsomolets, Nezavisimaia Gazeta,
and the official newspaper of the Russian Government, Rossiiskaia Gazeta.

The Russian Orthodox Church has also been subjected to attack. Patriarch Aleksiy II called the
televised ““Young Atheist” project at the annual Manezh art exhibition in Moscow in December 1998,
an attempt to arouse religious enmity against the Church. A group of artists allowed willing visitors to
hack Orthodox icons into pieces with axes and to paint fascist swastikas over the icons. The Patri-
arch said that the purpose of that action was to “discredit the Russian Orthodox Church, which
remained the last and only barrier preventing the disintegration of Russia.” Arson attacks against
Orthodox churches were recently reported in the Midural region. Seven churches were burned down
in Sverdlovsk and Cheliabinsk oblast during November-December 1998, and the place where the
family of Tsar Nicholas II was murdered has been vandalized. In addition, religious information in the
Russian mass media is mostly negative. Reports on crimes committed by clergymen have become
very popular, for example. In contrast, criminal proceedings in crimes against religious persons or
groups are not resolved, and cases usually are not submitted to the court.
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RELIGIOUS LIBERTY: THE LEGAL FRAMEWORKIN SELECTED OSCE COUNTRIES

TURKEY

ABSTRACT

This study presents an overview of the laws and the international agreements ratified by Turkey provid-
ing religious freedoms or limiting them. It also summarizes the background of such freedoms. The Ottoman
Empire’s official religion was Islam and the ruler was the spiritual leader. However, non-Muslims generally
had religious freedom since 1453, which was formally recognized by the 1876 Ottoman Constitution. After
the disintegration of the Ottoman Empire, its successor, the Republic of Turkey, by the Lausanne Peace
Treaty, recognized all the religious privileges minorities had enjoyed for centuries. Several provisions of the
Turkish Constitution provide guaranties for religious freedom and various laws implement them.

INTRODUCTION
After the disintegration of the Ottoman Empire, Turkey, as its successor, continued to recognize the reli-
gious freedoms granted to non-Muslim minorities by the Ottoman emperors.

The Ottoman Empire’s official religion was Islam and the ruler was the spiritual leader of all Muslims. In
1453, after Mehmet I conquered Constantinople, he granted religious freedom to all non-Muslim communities.
They were allowed to choose their religious leaders who were approved by an Imperial decree. In addition,
being free to practice their religion under the guidance of their religious leaders, minorities were governed, in
matters of their personal status, by their own religious laws. Thus, matters such as marriage, divorce, child
custody and support, alimony and inheritance were under the jurisdiction of the community’s religious authority.!

Article 11 of'the Ottoman Constitution also confirmed religious freedom by stating;

...the State shall protect the free exercise of all religions recognized in the Ottoman Empire, and
the integral enjoyment, in accordance with previous practice of all religious privileges granted to
various communities, provided such religions are not contrary to public morals nor conducive to the
disturbance of public order.

After the fall of the Ottoman Empire, Turkey signed the Lausanne Peace Treaty in 1923. The Treaty
guaranteed the religious privileges granted to the non-Muslim citizens® by the Ottoman rulers.* However, since
1926, with the agreement of the minorities, civil matters including the personal status of all citizens have been
governed by the Civil Code.

! George Young, I Corps De Droit Ottoman 1-3 (Oxford, 1905).

* Ministry of Justice, Translations of the Ottoman Constitutional Laws, the Wilayet Administrative Law, the
Municipal Law and Various Other Laws (Baghdad, 1921).

* The Treaty extends its protection to “all inhabitants™ of Turkey. In 1914, fourteen different non-Muslim religious
communities lived in the Ottoman Empire: Maronite, Greek Orthodox, Armenian Apostolics, Melkite, Armenian Catholic,
Syriac Orthodox, Syriac Catholic, Nestorian, Chaldean, Catholic Church (Latin), Protestant (Angelican) and Jewish. See
Kevin Boyle and Juliet Sheen, eds. Freedom of Religion and Belief: A World Report 387 (New York, 1997) and Hanna
Malik, Personal Status and Courts of the Christian Communities in Syria and Lebenon 19, 30 (Beirut, 1972) [In Arabic].
However, how many of these religious communities were left in the new Turkish borders established by the Lausanne
Treaty could not be ascertained. Moreover, no official statement by the Government of Turkey concerning the identity
of the specific non-Muslim religious communities covered by the Lausanne Treaty could be found. Today, the religious
freedoms of both Muslims and non-Muslims in Turkey would seem to be governed by the broad guarantees of Articles
10, 14, 24, and 26 of the Turkish Constitution and Article 175 of the Criminal Code. See Parts II and I'V of this report
(Section III).

" Arts. 37-45, in 28 League of Nations Treaty Series at 31-37.
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Under the provisions of its Constitution, the Republic of Turkey became a secular state. After the establish-
ment of the Republic, a comprehensive reform plan was implemented. As a result, secular laws and courts
replaced Islamic laws and Sharia courts (Muslim courts). Any reference to God and the Koran in the oaths taken
in court and the National Assembly was eliminated. Furthermore, several laws were enacted restricting religious
activities affecting mainly Muslim religious orders and fundamentalist practices.

In Turkey, the size of religious communities can only be estimated because of the lack of census data on
religious affiliation. Thus, at present it is estimated that over 99% of the population are Muslims. Christians
number about 140,000 and Jews 20,000.°

I. LEGAL AND CONSTITUTIONAL BACKGROUND
A. Adoption of the Constitution
The present Constitution of Turkey is the outcome of a military takeover. The increasing political
and economic crisis towards the end of 1970s led to the military takeover of September 12, 1980.
For over two years the National Security Council, composed of commanders of the Army, Navy, Air
Force, and Gendarmerie, and headed by the Chief of the General Staff, ruled the country.

From the beginning of its rule, the Council committed itself to the restoration of a democratic
system. A Constituent Assembly was established to draft a new constitution. The Assembly took
over a year to prepare the draft, which was adopted by a referendum on November 7, 1982.¢

B. Order of Priority of Laws
The order of priority of the laws are as follows: Constitution, international treaties, statutes,
decrees, regulations, ordinances and circulars.

C. Publication of Laws

All statutes, decrees, regulations, ordinances, circulars, and international agreements are pub-
lished in 7.C. Resmi Gazete, the Turkish official gazette, in Turkish. However, the international agree-
ments are also published in the language of the contracting parties. Depending on the parties to a
treaty, some are published in English. In addition, the decisions of the Constitutional Court and some
of the Court of Cassation, the Council of State, and the Court of Conflicts are also published in the
official gazette. Dustur, an annual compilation of laws adopted by the National Assembly, is pub-
lished by the Government Publishing Office. Dustur also contains international agreements, the Con-
stitutional Court decisions, and some of the decisions of the Court of Cassation, the Council of State
and the Court of Conflict.

The Constitutional Court and all the above-mentioned courts publish their decisions in their own
publications. The laws and court decisions are also published in several private publications.

*Helen C. Metz, ed., Turkey: a Country Study 121 (Washington, D.C., Library of Congress, 1996).
°T. Ansay & D. Wallace, Jr., eds., Introduction to Turkish Law 24, 25 (Boston, 1996).
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D. Relief Available to Citizens

The Turkish Constitution’ provides varying avenues for reliefto its citizens based on the ground
of violations of rights. If the ground is an unconstitutional statute, its constitutionality may be chal-
lenged by the President, parliamentary group of a party in power, parliamentary group of a main
opposition party, or a minimum of one-fifth of the total number of the members of Parliament. The
challenge is accomplished by applying for an annulment to the Constitutional Court within sixty days
after the publication of the contested law in the official gazette ®

Individuals and organizations that are adversely affected by any such statute may also claim its
unconstitutionality at any stage of a court proceeding. If the court finds the statute to be applied is
unconstitutional, or ifit is convinced of the seriousness of the claim, it will apply to the Constitutional
Court for annulment of the statute. If the court decides otherwise, the parties have the right to appeal
to the Court of Cassation, which may overturn the decision of the lower court and apply to the
Constitutional Court for the annulment of the contested statute.’

Ifthe rights of individuals are encroached upon by unlawful acts of government officials or pri-
vate parties, an injured party may apply to the administrative, civil, or criminal courts for
relief, depending on the character of the act. Judgments of civil and criminal courts may be appealed
to the Court of Cassation, and judgments of administrative courts may be appealed to the Council of
State.

E. Respect for the Courts

Turkish courts are well respected. Their decisions are implemented by every branch of the Gov-
ernment '° and public. However, some decisions of the Constitutional Court have created a strong
political will for a change. For example, in 1995 the Constitutional Court ruled that the agreement
between the Government and the sponsors of a build, operate, and transfer project was a concession
and could not

have an international arbitration clause under the provisions of the Constitution.'' The
decision was holding back the much needed development of infrastructure because for-
eign investors were insisting on the arbitration clause. The Government could not get around the
Court’s decision. After four years of debate and much opposition, the Government was able to
secure the required three-fourth’s vote in the National Assembly to amend the restrictive
provisions. 2

"Law No. 2709 of 1982, in F. Coker & S. Kazanci, eds., Tiirkiye Cumhuri yeti Kanunlari 136-136 (59) (Istanbul,
1972— ) (unofficial) [hereinafier Coker & Kazanci|

*Id Arts. 150, 151, at 136 (41).

°Id., Art. 152.

Id, Art. 153 at 136 (41, 42).

"K. No. 1995/23 5(36) Dustur 1964 (Ankara, 1996).

" Funja Giiler, Turkish Parliament Clears Key Reforms Financial Times (London) Aug. 14, 1999.
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II. CONSTITUTIONALPROVISIONS RELEVANT TO FREEDOM OF RELIGION OR
BELIEF
Several provisions of the Turkish Constitution guarantee religious freedom. Article 24 states:

Everyone has the right to freedom of conscience, religious belief and conviction.

Acts of worship, religious services and ceremonies shall be conducted freely, provided they do
not violate the provisions of Article 14.1*

No one shall be compelled to worship, or to participate in religious ceremonies and rites, to
reveal religious beliefs and convictions, or shall be blamed or accused because of his religious beliefs
and convictions.

No one shall be allowed to exploit or abuse religion or religious feelings, or things held sacred
by religion, in any manner whatsoever, for the purpose of personal or political influence, or for even
partially basing the fundamental, social, economic, political, and legal order of the State on religious
tenets.

However, the same article requires religious culture and ethics education to be compulsory in the elemen-
tary and secondary schools under State supervision.

Under Article 10, all citizens are equal before the law irrespective of their religious beliefs, and State
authorities are required to comply with the principle of equality in their proceedings. Article 14 also forbids the
use of the freedoms and rights granted by the Constitution to create discrimination on the basis of religion. In
addition, the Constitution also provides for freedom of expression and association as follows:

Art. 26. Everyone has the right to express and disseminate his thought and opinion by speech,
inwriting or in pictures, or through other media, individually or collectively. '

Art. 33. Everyone has the right to form associations without prior permission.

Under Article 174, the Reform Laws that were in force on the date' of the adoption of the Constitution
could not be held unconstitutional. The article cites eight laws. The following two affect the practice of religion:

e ActNo. 677 of November 1925 on the closure of Dervish Convents and Tombs, the Abolition of the
Office of Keeper of Tombs, and the Abolition and Prohibition of Certain Titles;
* ActNo. 2596 of December 1934 on the Prohibition of the Wearing of Certain Garments.

For further discussion of these two laws, see section IV (2) below.

" Article 14 forbids the use of rights and freedoms to endanger the Turkish State and Republic or establish the
hegemony of one social class over others, or create discrimination on the basis of language, race, religion, or sect, or
establish a government based on them.

" Coker and Kazanci, supra note 7 at 136 (6).

" November 7, 1982.
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II. INTERNATIONAL COMMITMENTS

Turkey, as a member state of the United Nations, adheres to the United Nation’s Universal Declaration
of Human Rights and the Declaration on the Elimination of all Forms of Intolerance and Discrimination Based
on Religion or Belief. In addition, Turkey has ratified several international treaties and conventions
that have provisions protecting religious freedom, such as the Hague Convention with Respect to the Laws
and Customs of War on Land, four Geneva Conventions (the Convention for the Amelioration of the
Condition of the Wounded and Sick in Armed Forces in the Field, the Convention for the Ameliora-
tion of the Condition of the Wounded, Sick, and Shipwrecked Members of Armed Forces at Sea, the Con-
vention Relative to the Treatment of Prisoners of War, and the Convention Relative to the Protection of
Civilian Persons in Time of War), the European Convention on Human Rights and the 1975 Helsinki Final
Act.'®

Turkey is also a party to the Lausanne Peace Treaty, section III of which especially protects the freedom of
religion of non-Muslim religious communities recognized by the Ottomans.'” The Treaty defines the religious
privileges that have been granted to non-Muslim minorities and guarantees them as follows:

The Turkish Government undertakes to assure full and complete protection of life and liberty to
all inhabitants of Turkey without distinction of birth, nationality, language, race or religion.

Allinhabitants of Turkey shall be entitled to free exercise whether, in public or private, of any
creed, religion or belief, the observance of which shall not be incompatible with public order and
good morals.

All the inhabitants of Turkey, without distinction of religion, shall be equal before the law.

Differences of religion, creed or confession shall not prejudice any Turkish national in matters
relating to the enjoyment of civil or political rights, for instance, admission to public employments,
functions and honors, or the exercise of professions and industries.

Turkish nationals belonging to non-Moslem minorities. . . shall have an equal right to establish,
manage, and control at their own expense any...religious.. institutions. .. with the right...to exercise their
own religion freely therein.

Intowns and districts where there is a considerable portion of Turkish nationals belonging to
non-Moslem minorities, these minorities shall be assured an equitable share in the enjoyment and
application of the sums which may be provided out of public funds under the State, municipal or other
budgets for educational, religious, or charitable purposes.

' 1 Bevans 274, 75 UNTS 31, 85, 135, 287, 213 UNTS 221 and 999 UNTS 171, respectively, (Art.18 of the Hague
Convention, Art.17 of the first Geneva Convention, Arts. 33, 34 of the Third Convention, Arts.27, 38, 58, 86, 93 of the
Fourth Convention, and Art. 3 of all four Geneva Conventions. The 1975 Helsinki Final Act has a unique status. Its
decisions are only binding politically. See Christian L. Wiktor, Multilateral Treaty Calendar 1648-1995, 1061 (Boston,
1995).

" See n. 4 supra.
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The Turkish Government undertakes to grant full protection to the churches, syna-
gogues, cemeteries and other religious establishments of the above-mentioned minorities.
All facilities and authorizations will be granted to the pious foundations, and to the religi-
ous and charitable institutions of the said minorities at present existing in Turkey, and the
Turkish Government will not refuse, for the formation of new religious and charitable insti-
tutions, any of the necessary facilities which are granted to other private institutions of that
nature.'®

However, during the Lausanne Conference the Allied power’s delegates tried to extend the general
protection of the Treaty to all minorities including Muslim racial minorities and to secure “homelands” for
Armenian, Nestorian and Assyrian Christians which the Turkish delegates found unacceptable. In the face of
Turkey’s unyielding position, the Allies had to drop their demands for ”homelands” and had to limit most
provisions of section I1I to apply only to non-Muslims. '

Allied delegate, M. Montagna, explained the reason for yielding to the Turkish position by stating that
because of the general scope of the beginning provisions of the section, “Turkey undertook to grant all her
inhabitants full and complete protection for their lives and for their liberty, without distinction of birth, nationality,
language, race or religion and that by this same article Turkey guaranteed to all her inhabitants the right to the free
exercise of every faith, religion or belief. ">’

Under the provisions of the Constitution, international agreements become the law of the land after being
ratified by the Parliament and published like any other law in the official gazette.

The Constitution states:

Art. 90: International agreements duly put into effect carry the force of law. No appeal to the
Constitutional Court can be made with regard to these agreements, on the ground that they are
unconstitutional *!

There are quite a few cases pending in the European Court of Human Rights involving alleged human
rights violations by Turkey. To date it seems the Court has handed down its decision on only one case rele-
vant to religious freedom, Kalac v. Turkey * In this case, Mr. Faruk Kalac claimed that the Supreme

Military Council removed him from his post as a judge advocate because of his religious convictions.

However, he did not contest the Turkish Government’s contention that he was able to fulfil the reli-
gious obligations of a Muslim without any interference. For example, he was allowed to pray five
times a day, fast during Ramadan, and attend Friday prayers at a mosque.

*® Arts. 38-42, supra note 4, at 33, 35.

 Turkey No. 1 (1923) Lausanne Conference on Near Eastern Affairs 1922-23: Records of Proceedings and
draft Terms of Peace. 178, 179, 189, 296, 299 and 303 (London, His Majesty’s Stationary Office, 1923).

* Id. at 303.

* Coker and Kazanci, supra note 7, at 136(22).

2 Kalagv. Turkey, July 1, 1997, <http://194.250.50.200> (visited on February 26, 1999).
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The Court stated:

In choosing to pursue a military career Mr. Kalac was accepting of his own accord a system of
military discipline that by its very nature implied the possibility of placing on certain of the rights and
freedoms of members of the armed forces limitations incapable of being imposed on civilians.

The Supreme Military Council’s order was, moreover, not based on Group Captain Kalac’s
religious opinions and beliefs or the way he had performed his religious duties but on his conduct and
attitude. According to the Turkish authorities this conduct breached military discipline and infringed
the principle of secularism.

Thus, the Court concluded:

...the applicant’s compulsory retirement did not amount to an interference with the right guar-
anteed by Article 9 since it was not prompted by the way the applicant manifested his religion.

LAWS ON FREEDOM OF RELIGION
A. Relevant Provisions of the Criminal Code

The Criminal Code* imposes penalties to protect religious freedom granted by the Constitution.
Under Article 175, anyone who prohibits or violates the performance of religious services or cer-
emonies may be sentenced to imprisonment from six months to one year and a fine. If the offense is
committed through the use of force, threats or insults, the penalty is imprisonment from one to two
years.

The same article also imposes imprisonment from six months to one year and a fine for insulting
God, any religion, a sacred book, prophet or a person for not following his/her own religion’s rules.
If offenses are committed by the media, the penalty must be doubled.

If a person damages a place that is held sacred by any religion or an object in it to insult that
religion, he/she may be imprisoned from one to three years and fined.**

B. Laws Restricting Religious Freedom
There are a few laws that may be considered as restricting religious practices, especially the
previously mentioned two reform laws.

The first of these reform laws* was enacted to end the exploitation of religion to gain financial or
political power by the members of different Muslim religious orders. The titles that were used by the
heads or disciples of religious orders were abolished, and convents and mausoleums of religious
figures were closed. Violation of these provisions by a member of any religious order is punishable by
three-months’ imprisonment and a fine. Such violation by the head of a religious order is penalized by
six-months’ imprisonment and a fine. However, the Law allows the mausoleums of national heroes
and those that are of a cultural value to be kept open and provides for their care by the Ministry of
Culture.®

* Law No. 765 of 1926, in Coker and Kazanci, supra note 7 at 594-708.

*Id., Art. 176.
* Law No. 677 of 1925, in Coker and Kazanci, supra note 7 at 398.
*Id., Art. 1.
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Under the provisions of Article 1 of Law No. 2596, the second reform law, religious vestments
can be worn only during religious ceremonies. However, the Law empowers the Council of Ministers
to grant permission to one religious official from each religious community to wear his/her religious
attire without restriction for a certain period of time. If applied, such periods may be extended. The
Law also imposes a dress code on government employees and students.?’ Because of this Law, head
scarfs are forbidden to be worn by students in schools and by government employees in their offices.

The National Basic Education Law confirms the principles set forth by the Constitution. Secular-
ism shall be a fundamental principle of education, and religious culture and ethics education are
compulsory.®

V.  LAWSAFFECTING THE OPERATION OF RELIGIOUS ORGANIZATIONS

Turkish law does not contain special rules for the registration or the operation of religious organizations. The
same rules apply to religious organizations as to any association. People simply may come together to form an
association without previous permission from any authority. > An association may gain legal entity status, similar
to a corporation, by registering its by-laws with the Governor’s Office *°

If any association, including a religious one, wants to acquire a tax exempt status, it must apply to the
Council of Ministers with the documents proving that it is an association for public benefit *!

However, under the provisions of the Lausanne Peace Treaty, Turkey guaranteed the religious privileges
granted to non-Muslims by the Ottomans.*? The organizations of non-Muslim minorities recognized by the
Ottomans before Turkey signed the Peace Treaty have the status of religious associations.

In Turkey there were no religious associations of Jehovah’s Witnesses until recent years. Some Turkish
authorities did not consider Jehovah’s Witnesses as a religion. Because of this view, Jehovah’s Witnesses on
several occasions were charged with different offenses because of their religious activities, such as disturbing the
peace, collecting donations under false pretenses, and establishing an association with the purpose of abolishing
the Turkish Republic. The courts dismissed the charges when they were convinced that the Jehovah’s Witnesses
was an independent religion. In the opinion of the Court of Cassation, their activities were part of their religious
practices and were not aimed at abolishing the republic.*

However, newly established Protestant churches still face similar difficulties. The most serious problemis
the police raids upon these churches. In 1999, in Izmir and Istanbul, state security police raided the churches and
arrested their members who were interrogated by terrorism units. The Izmir public prosecutor’s office promptly
ordered their release declaring that the church was meeting legally under Turkish laws regulating the freedom of
religion and conscience. The Istanbul public prosecutor’s office seemed to be hesitant to come to a decision

* Coker and Kazanci, supra note 7 at 2310.

* Law No. 1739 of 1973, Art. 12, in Coker and Kazanci, supra note 7 at 8600.

*LawNo. 743 0f 1926, Art. 53 and Law No. 2908 of 1983, Art. 4, in Coker and Kazanci, supranote 7 at 427 and 9880,
respectively.

* Law No. 743, Art. 54 and Law No. 2980, Art. 9, in Coker and Kazanci, supra note 7 at 427 and 9882.

* Law No. 2980, Art. 59, in Coker and Kazanci, supra note 7 at 9896.

? See no. 3 supra.

* 8. Unal & A. Akdamar, Tiirkiye 'de Laiklik Ilkesi ve Yehova 'nin Sahlitleri 116-133 (Istanbul, 1983).
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before examining the documents taken from the church. Furthermore, in most cases, arrested foreigners attend-
ing the services of these churches were deported.

Ankara pastor Ozbek stated that he did not believe that the persecution aimed at the Turkish Protestant
churches was organized or supported by the government. Izmir pastor Tanyar explained that because there were
no special laws for establishing churches, this void caused the problems with authorities who chose to act
according to their own discretion although the Constitution is clear about freedom of religion and expression. The
representatives of the Independent Turkish Protestant Churches met with the Minister of Interior to end these
illegal actions by public officials.**

VI. OFFICIAL OR QUASI-OFFICIAL GOVERNMENT ENTITIES RESPONSIBLE FOR
RELIGIOUS ISSUES
Article 136 of'the Constitution provides for the establishment of the Department of Religious Affairs and
requires the enactment of a special law that must prescribe the duties of the Department. The Department must
exercise its duties in accordance with the principles of secularism, removed from all political views and ideas, and
aiming at national solidarity and integrity.*

Asrequired by the Constitution, the Department of Religious Affairs Law was promulgated to establish the
Department.* The law prescribes the Department’s duties as required by Article 136 of the Constitution. The
Department gives advice to the public on the fundamentals of Islam and Islamic worship, and is also responsible
for mosques and the appointment of imams.

In addition, a Department of Religion was established under the Ministry of Education and is charged with
supervising religious cultural and ethics education.®”

VII. IMPORTANT ISSUES*
A. Historical Context®
1. NON-MUSLIM MINORITIES
Many of'the religious conflicts and issues that beset Turkey today originate in the circumstances
surrounding the demise of the Ottoman Empire and the birth of the Turkish Republic. The Turks were
onthe losing side in World War I, during which the Great Powers developed plans for the partition of
the Empire at the war’s end.*° Britain, France, and Italy, each with forces already situated in parts of

* B. Baker, “Turkish Police Arrest 40 Protestant Christians,” COMPASS, Sept. 24, 1999; “More Christians Arrested
in Turkey,” id. Oct. 4, 1999; and “Turkish Police Halt Press Conference for Bishop,” id. Nov. 9, 1999.

* Coker and Kazanci, supra note 7 at 136 (36).

*Law No. 633 of 1965, Coker and Kazanci, supra note 7 at 7425.

7 Law No. 3797 of 1992, Art. 17, Coker and Kazanci, supra note 7 at 11474,

* Prepared by Carol Migdalovitz, Specialist in Middle Eastern Affairs, Foreign Affairs, Defense, and Trade
Division, Congressional Research Service.

¥ For history, see Lord Kinross, Ottoman Centuries: The Rise and Fall of the Turkish Empire, New York, Morrow,
1977; Feroz Ahmad, The Making of Modern Turkey, London, Routledge, 1993.

“ Tripartite (Sykes-Picot) Agreement for the Partition of the Ottoman Empire: Britain, France, and Russia, 26 April-
23 October 1916, and the Tripartite (Saint-Jean de Maurienne) Agreement for the Partition of the Ottoman Empire: Britain,
France, and Italy, 19 April-26 September 1917, in J.C. Hurewitz, Diplomacy in the Near and Middle East, Volume II,
Princeton, D. Van Nostrand, 1956, pp. 18-25.
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the Empire, sought to carry out their scheme at the Paris Peace Conference that formally ended the
war. Their ally Greece was to be a beneficiary and, with their approval, it landed forces at Izmir in
May 1919, which then moved westward toward Angora (later Ankara). Armenians also would have
benefitted from the peace accord by obtaining a state in eastern Anatolia to compensate them for
their sufferings at the hands of the Turks since 1915 in what U.S. Administrations refer to as massa-
cres and Armenians as their national genocide. On August 10, 1920, the last Ottoman Sultan signed
the Treaty of Sevres, conceding defeat in the war and retaining control only over a truncated Turkish
state in parts of Anatolia. The foreigners’ ambitions, however, had fueled Turkish national resistance.
Led by Mustafa Kemal (later Ataturk), nationalists won a civil war against the Sultan’s forces and
then drove the Greeks from Anatolia. For various international and domestic reasons, the Great
Powers failed to aid the Greeks, remain united among themselves, or impose the terms of Sevres on
the resurgent Turks.

On November 20, 1922, negotiations for a new peace treaty opened in Switzerland, with
nationalists replacing the now-deposed Sultan as the allies’ interlocutors. The Lausanne Treaty signed
in July 1923 recognized the territorial integrity of Turkey in Anatolia and in a small strip of Europe.
Turkey was determined to prevent the revival of partition plans in favor of Greeks and Armenians and
infringement of its sovereignty under the pretext of protecting minorities. It would not accept an
international commission or other outside oversight of'its conduct toward religious minorities, and
assented only to guarantees similar to ones promised by new central European states. The Lausanne
Treaty granted minority rights to non-Muslims,* but did not specify which minorities were covered.
During the peace conference, Lord Curzon, the British Foreign Minister, had suggested that minori-
ties meant Greeks, Armenians, Nestorians, Assyrian Christians, and Jews.* But most discussion
focused on Greeks and Armenians, and Turkish negotiators specifically dismissed claims presented
by an Assyrian delegation. The Turkish Government subsequently granted Lausanne protections to
the Greek Orthodox, Armenians, and Jews. In a separate protocol, Greek and Turkey agreed to
exchange populations: 1.3 million Greeks from Turkey for 400,000 Turks from Greece. The Greek
Orthodox Patriarchate and 30,000 Greeks were allowed to remain in Constantinople (Istanbul). In
the years after Lausanne, Turkish authorities would view groups in which the Great Powers had
shown interest with some distrust. This has been particularly true of the Greeks during bilateral crises
between Greece and Turkey over territorial and other issues.

The Turkish Republic was declared on October 29, 1923. Turks have considered the preser-
vation of the state to be of supreme importance because of the besieged circumstances leading to its
creation. Thus, although the 1982 Constitution declares that freedom of religion is a fundamental
individual right,* another article admits that “fundamental rights and freedoms may be restricted in
conformity with the letter and spirit of the Constitution with the aim of safeguarding the indivisible

“ The (Lausanne) Treaty of Peace with Turkey and the Accompanying Straits Convention, 24 July 1923, in
Hurewitz, pp. 119-127, see especially Articles 38-44.

* Harry N. Howard, The Partition of Turkey: Diplomatic History, 1913-1923, New York, Fertig, 1966, p. 302.
Nestorians and Assyrian Christians are not differentiated in the discussion below, since, from a religious sectarian
standpoint, the terms are largely interchangeable.

* The Constitution of the Republic of Turkey, Article 24.
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integrity of the state. .. .”* Government officials, usually on the local level, sometimes interpret their
duty to safeguard the state as requiring them to restrict the freedoms of non-Muslim minorities. More
“worldly” national-level officials, perhaps more familiar with non-Muslim religious practices or more
responsive to adverse international publicity, later intercede to overrule the actions oflocal officials. In
the time between local action and national oversight, freedoms are restricted. If the national govern-
ment initiates the action, remedies are less likely to be forthcoming,

Moreover, the Turkish Government distinguishes between the rights of non-Muslim religious
institutions and the religious rights of non-Muslim individuals. Authorities sometimes see the former as
possible threats because they use and teach languages other than Turkish and have ties to foreign
coreligionists or religious institutions, thereby challenging the “indivisible integrity of the state.” Non-
Muslims and others concerned with religious freedom do not similarly differentiate between the
religious rights of individuals and of their religious institutions, and view restrictions on religious institu-
tions as interference in the freedom of minorities to have and govern religious institutions.

2. MUSLIMS

Mustafa Kemal Ataturk wanted a modern, secular Turkish Republic to replace the failed,
theocratic Ottoman Empire. Although most Turks are Sunni Muslims, he believed that the achieve-
ment of a modern Turkey required that the conservative restraints of the Ottoman Caliphate and
Islamic law be abolished, the role of religion in the state be limited, and “anachronistic” religious
practices ended. Secularism was one of his fundamental principles and is a constitutionally-defined
characteristic of the Republic.* The institutionalization of secularism has produced tensions between
Kemalists and conservative Sunni Muslims, often called Islamists, that continue to resonate in Turkish
politics today.* The secularists accuse the Islamists of seeking to resurrect a state governed by
Islamic law. The Islamists deny the charge, claiming they only want a state based on moral principles.
They have formed political parties to advance their ideas, but most have been banned.

As Ataturk’s heirs, the Turkish military is the constitutionally-mandated guarantor of the state*’
and it has energetically defended the secular character of the state in recent years. The Islamist Refah
or Welfare Party polled the most votes in the 1995 national election and came to power in July 1996
as head of a coalition government. Some Refah actions provoked the military, which labeled what it
called “reactionaryism” or fundamentalism one of the two main threats to the state. (The other is
separatism.) On February 28, 1997, the military-dominated National Security Council issued a
series of recommendations or ultimatums to the government on actions needed to protect secularism.
The military succeeded in forcing the Refah-led government from power later that year and Refah
was banned in 1998, but it was succeeded by the Fazilet or Virtue Party which faces possible

*“ The Constitution of the Republic of Turkey, Article 13.

*“ The Constitution of the Republic of Turkey, Article 2.

“ By contrast, the Alevis, a Shi’a minority numbering perhaps 12 million, generally believe that they are protected
by the secular state, and assume that without secularism they would be vulnerable to the dictates of Sunni conserva-
tives who view them as heretics.

" The Constitution of the Republic of Turkey, Preamble.
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banning, but still exists. The National Security Council periodically reviews the government’s imple-
mentation of the February 28 ultimatums. Islamists contend that one legacy of the 1997 events has
been the transformation of enforcement of the constitutional prohibition of “political exploitation of
religion™® into restrictions on freedoms of religious expression (See, e.g., The Head ScarfIssue,
below.)

B. Conflicts and Issues
1. NON-MUSLIM
a.  General

(1) CHURCHPROPERTY

Religious minorities, whether protected by the Lausanne Treaty or not, have found
the right of their churches to own property severely restricted. In 1936, the Turkish Gov-
ernment decided that protected minorities could not own any property other than that
which they had at the time the Lausanne Treaty was signed and asked minorities to submit
alist of all their properties. In 1971, the government decreed that minority religions could
only own properties on their 1936 lists, all else was to revert to the state without compen-
sation. In 1974, the Turkish Supreme Court of Appeals upheld the government’s deci-
sion, defining minority religious foundations as ‘“‘non-Turkish™” and forbidding them to buy
or sell real estate acquired since 1936.%

2) CHURCHMEMBERSHIP/VOTINGRIGHTS

In order to be a church member, to vote in church elections, and be elected to
church bodies, an individual must reside in the geographic vicinity of the church. Religious
minority populations have dispersed, however, and fewer church members live in church
neighborhoods and are qualified to vote or to serve on the boards of churches, religious
schools, or charitable trusts.™ Restrictions on available manpower have affected the abil-
ity of churches to continue to run their affairs. According to Turkish law; if churches are not
maintained, they revert to the state.

3) PROSELYTIZATION

Some Christian denominations consider proselytization to be a requirement of their
faith. Proselytization is not against Turkish law, but it is not a common practice in Turkey.
Government authorities have harassed and imprisoned Christians who attempt to pros-
elytize. In March 2000, for example, two men reportedly were arrested for distributing
the New Testament and detained for a month.>! Similar incidents occurred previously.
The government charge in such cases usually is disturbing the peace, and is eventually
dropped. Again, in the interim, freedom of religious expression is restricted.

** The Constitution of the Republic of Turkey, Article 24.

* Barbara G. Baker, “Turkey’s Armenian Community Reiterates ‘Institutional’ Dilemma,” Compass, August 11,
1999. <http://www.compassdirect.org>

* Tbid.

" Religious Rights in Turkey, Irish Times, April 10, 2000.
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b.  The Greek Orthodox Seminary

The Greek Orthodox population of Turkey diminished sharply in the 20" century as a
result of the 1923 population exchange, of anti-Greek riots in 1955 that prompted many to flee,
and of expulsions in 1964-65; the latter two developments were related to the Cyprus issue.
Only about 3,000 Greeks reside in Istanbul today.

The seat of the Ecumenical Greek Orthodox Patriarch is in Istanbul. The Turkish Govern-
ment does not recognize the ecumenical or international personality of the Greek Orthodox
Churchin Turkey and defines it instead as a Turkish national church. This is because of Turkish
concerns about possible extraterritoriality, analogous to Vatican City. Turkey also insists that the
Patriarch be a Turkish citizen.

The Orthodox School of Theology was a university-level theological seminary founded in
1844 and situated on the island of Heybeliada (Halki in Greek) in the Bosphorus. Its purpose
was to train Greek Orthodox clergy, educators, and scholars. Graduates fulfill duties at Ortho-
dox churches throughout the world.”* The faculty and students were recruited from Turkey,
Europe, the United States, Australia, and elsewhere; many were from Greece. In 1971, Turk-
ish authorities closed all private universities, including Halki. The closure deprived the Church of
a critical training ground for future leaders. The government has since allowed private universi-
ties, but not seminaries, to reopen. The government contends that the law applies equally to
Muslim, Christian, Jewish, and other religious schools and does not selectively target the Greek
Orthodox.

Although the school was closed, its buildings are used for conferences and other Church
activities. In November 1998, Turkish authorities dismissed the seminary’s lay board of trust-
ees, claiming financial mismanagement and anti-Turkish propaganda. They also forced board
members to resign from other church community boards on which they may have served. The
government demanded that only new candidates stand for election. Because of the small size of
the Greek community in Istanbul, the pool of eligible candidates is limited. The context for
Turkey’s action may have been an unrelated one of anger over Greek support for Kurdish
terrorist leader Abdullah Ocalan. Ifthis political context is the reason for the firing of the semi-
nary board, then it may indicate the Turkish Government’s continuing belief that the Greek-
Orthodox Church is a foreign presence with ties to foreign countries. Greek religious figures
and politicians feared that the Turkish Government’s action might be a prelude to the seizure of
church property,™ although it was not. Their concerns arose from the law that states property
would revert to the state if it cannot be maintained. Dismissal of the board provoked protests
from the Patriarch and others and a demarche from the U.S. Ambassador in Turkey.

* Greek Orthodox Archdiocese of America, <http://www.goarch.org>

* Latest Turkish provocation against Halki academy draws rebuke, Athens News Agency, November 10, 1998.
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Turkish authorities have offered to allow the Halki School to operate as part of the theo-
logical department of Istanbul University.>* The Patriarch rejects this compromise as state
control because Istanbul University is a public institution. The Church also argues that a re-
opened seminary would only be viable if able to admit students and recruit teachers from
abroad as it did in the past because most professors have retired since 1971 and replacements
are needed. The Patriarch has assured Turkey that Orthodoxy does not advocate
“Vaticanization.”

U.S. officials, Member of Congress, the European Union, and European government
officials have taken up the cause of Halki. The EU’s December 1999 acknowledgment of
Turkey’s candidacy for membership and interest in the advancement of human rights in Turkey
and Turkey’s rapprochement with Greece since mid-1999 would seem to encourage progress
ontheissue. Although the Greek Government advocates the reopening of the seminary; it insists
that the issue is not a bilateral one in Greek-Turkish relations, but rather an issue of religious
freedom. Nonetheless, Greeks have suggested that reopening the seminary would be a suitable
Turkish gesture to reciprocate Greece’s action of allowing Turkey’s EU candidacy to pro-
ceed.”® New legislation is required to allow the seminary to reopen, and it is not clear when or
ifthe Turkish parliament will take up the issue. Some members of the Turkish secular establish-
ment are reluctant to change the law because that might, in their view, also allow Islamist
schools. Others oppose special treatment for the Greek Orthodox in a law on Halki. Until the
seminary reopens, Greek Orthodox and international interest in the issue will remain high.

c.  Election ofthe Armenian Patriarch (Locum Tenens)*’

Armenians form the largest Christian community in Turkey and number about 60,000.
After the death of the patriarch of the Armenian Apostolic Church in Istanbul in March 1998,
a controversy arose over the selection of his replacement, or over the freedom of the church to
govern itself without government interference. The election of a new patriarch was supposed to
occur after the traditional 40 days of mourning, but government officials in Istanbul delayed
approving an election date. The governor of Istanbul declared that, under Turkish law, the
eldest and most senior cleric in line for patriarch must fill the post until a successor is elected; but
the Church observed that the practice had not been followed after the deaths of the past two
patriarchs. On August 3, the Istanbul deputy governor unilaterally appointed senior, retired
Archbishop Shahan Sevadjian as interim patriarch, preventing the selection of Archbishop
Mesrob Mutafyan, who had acted as Church leader during the late patriarch’s final illness.
Mutafyan was a much younger man favored by many in the Armenian community. Some
observers suggested political reasons for the government’s interference. They characterized

* Aysegul Dikenli, The ‘Monk’ Tension, Radikal, February 14, 2000, p. 3, translation entered into Foreign
Broadcast Information Service (FBIS) online, February 16, 2000.

* Vartholomeos: Turkey Must Allow Halki Theological School to Re-open, ANA, May 15, 1996, citing Patri-
arch Vartholomeos interview with the Turkish newspaper Zaman.

* Alexis Papakhelas, Welcome Mr. Cem, 70 V'ima, February 2, 2000, translation entered into FBIS online, February

" Election of Abp. Mesrob Mutafayan as Istanbul Patriarch Hailed as Ushering in New Era for Armenians in
Turkey, The Armenian Reporter, V. 32, No. 10, 12-05-1998, p. 1.
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Sevadjian as a Turkophile and Mutafyan as independent with possible ties to the Government

of Armenia.”® Others contended that a group of local Armenians, unhappy with the pros-
pect of Mutafyan, used their influence with local officials to delay the election.”
Because the order appointing Sevadjian also ordered the Church to cease “direct contact”
with government ministries in Ankara, the controversy also may have been part of a dispute
between the Islamist-led Istanbul government and the secularist-led national government.
All of these explanations are political, not religious, but the effect on the freedom of the
church to govern itself was the same whatever the cause. The Patriarchate’s Religious
Council immediately and unanimously rejected what it considered the government’s inter-
ference inits internal affairs, declared that the Church insisted on adhering to its “holy canons
and traditions” in the selection of its spiritual leader, and said that Mutafyan would remain
Acting Patriarch.®

The Turkish Foreign Ministry questioned the local government’s actions, noting that they
contradicted established regulations for patriarchal elections. Foreign Ministry involvement in-
dicated the national government’s concern about international repercussions and, perhaps,
continuing perceptions of the Church as a foreign body. Nonetheless, it had a beneficial effect.
On August 19, 1998, Prime Minister Mesut Yilmaz wrote to the Istanbul governor, saying that
elections should proceed in accordance with the regulations. On September 1, the governor
approved an election. President Suleyman Demirel and Speaker of the Turkish Grand National
Assembly Hikmet Cetin sent open letters to the Armenian community that were published in
Armenian newspapers, assuring Armenians that the leader of their choice would be accepted
by the Turkish Government. On October 14, the General Assembly of the Armenian
Church Community, representing some 16,000 church members, elected a new
patriarch, overwhelmingly affirming their initial choice of Mutafyan. This reportedly was the first
time that Armenians in Turkey elected a patriarch who lacked the open support of the
authorities. Turkish officials attended the enthronement ceremony in November, as did the U.S.
Ambassador to Turkey and U.S. Consul General in Istanbul, international religious dignitaries,
and diplomats. Some Turkish observers expressed concern that their government’s initial re-
strictions on the election might undermine its position vis a vis Greece, which appoints a mufti or
community leader for Turkish Muslims in Greece and does not recognize the community’s own
choice !

d.  Rights of minorities not protected by Lausanne

Religious minorities not covered by the Lausanne Treaty are not exempt from the Muslim
religious instruction that is part of the compulsory public school curriculum and not allowed to
acquire additional institutional property.

* Sergey Bablumyan, Ankara Tries to Plant its Man in the Seat of the Armenian Patriarch, Izvestiya, September 3,
1998, p. 3, translation entered into FBIS on line, September 5, 1998.

* Election of Abp., op cit.

® Barbara G. Baker, Turkish State ‘Appoints’ Armenian Church Leader, Compass Direct Flash News, August
19, 1998, compassdr(@ compuserv.com

* Ertugrul Ozkok, “ A Tough Election for the Armenian Community,” Hurrivet, August 26, 1999, on line.
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(1) SYRIAN ORTHODOX

There are 20,000 Syrian Orthodox in Turkey and about 3 million worldwide. Their
spiritual home is the Mor Gabriel monastery in Midyat, in southeast Turkey, which was
founded in 397 A.D. The monastery trains monks, priests, and teachers. Boys attend
classes in the evening, after attending compulsory state school by day. In 1998, Islamist
local authorities attempted to prevent the monastery from teaching religion and the Ara-
maic language, whichisused in Syrian Orthodox rituals, and thereby to inhibit the monastery’s
ability to train future clergy. Religious instruction was interrupted, but did not stop. The
local governor also ordered the monastery to stop restoration work on its building be-
cause it had not obtained the required permits. Government harassment continued de-
spite complaints to the governor from then U.S. Assistant Secretary for Human Rights
John Shattuck. Later in 1998, after some adverse international publicity,* the govern-
ment granted permission for the restoration.

The survival of the Syrian Orthodox Church in Turkey is made more precarious by
alaw which allows only Turkish citizens to become priests because immigration to Eu-
rope and the United States has depleted the Church’s recruitment pool.

) ASSYRIANS

Assyrians are an ethnic and religious community distinguished by their faith and
Syriac dialect,** which is part of the Aramaic family of languages and is used liturgically
and in conversation by some members of the community, especially older members.
Assyrians are subjected to Muslim religious training in public schools and their churches
are prohibited from acquiring new property. Moreover, national or local officials at times
have imposed bans on the teaching of the Syriac language in religious schools and monas-
teries, usually for technical violations of the law as in October 1997.%* Classes were
permitted to resume subsequently.®®

3) OTHERS

In September 1999, police in Izmir arrested 40 members of an evangelical church
for violating a law banning opening a place of worship and holding religious services
without authorization. They were released soon afterwards for lack of evidence.

2. MUSLIM
a. TheHead ScarfIssue
The conflict between secularism and Islamism in Turkey often has been joined over head
scarves. After the Islamist Refah Party came to power in June 1996, enforcement of laws
prohibiting the wearing of head scarves in public institutions appeared to weaken and the
increased popularity of the apparel provoked the secular establishment. One of the National
Security Council’s February 28, 1997 “recommendations” to the government stated, “prac-

® Amberin Zaman, Ancient Tradition at Turkish Monastery comes under Siege, Los Angeles Times, August 28,
1998, p. AS5.
®  Albert Hourani, Minorities in the Arab World, London, Oxford University, 1947, p. 99.

* <http://www.atour.com/news/international/19971101a.html> September 9, 1998,
® U.S. Department of State, Bureau of Democracy, Human Rights, and Labor, Annual Report on International

Religious Freedom for 1999: Turkey, September 9, 1999.
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tices in contravention of the law on attire that could give Turkey a backward appearance should
be obstructed and laws in this regard should be enforced especially in public institutions.”* For
some women, the wearing of a head scarf or /ijab soon became a symbol of defiance of the
military and other secularists in addition to an expression of religious belief. On the other side of
the issue, secular women saw the head scarf'as a symbolic Islamist challenge to the improved
status they had achieved since the Republic was founded.®”

Enforcement of the ban on head scarves in public institutions has produced conflict. In
January 1998, the Ministry of Education issued a decree calling for stricter enforcement of the
dress code in schools, provoking demonstrations. Several hundred women teachers through-
out the educational system have been fired for wearing head scarves. Before the academic year
began in fall 1998, the Higher Education Council ruled that women students would be issued
campus identification cards only if they submitted a photograph in which they were not wearing
ahead scarf. Students who wear head scarves viewed the ruling as a requirement that they
violate what they consider to be Quranic injunctions in order to get an education, and as a
restriction on their right to religious expression. They took to the streets in demonstrations
throughout the country in October 1998. The ban is strictly enforced on some campuses and
less strictly enforced on others, apparently depending on the views of university administra-
tors.®® In December 1999, the Turkish Supreme Court of Appeals agreed with a lower court
ruling against a student who had sued Istanbul University, holding that wearing head scarves is
not a “democratic right.”* In 1993, the European Commission of Human Rights had ruled ina
related case in which a university graduate was not granted a degree certificate after she had
refused to submit a photograph of herself without a head covering because it was against her
religious beliefs. After the Turkish judicial system denied her relief, the European Commission
held that by choosing to attend a secular university the student had submitted to the university’s
rules. It refused to allow the case to go further.”

The head scarfissue was dramatized after the April 1999 national election. Merve Kavakci,
elected as an Islamist Fazilet or Virtue Party deputy, chose to wear a head scarf'to the swearing
in ceremony of the Grand National Assembly in open contravention of the law. Prime Minister
Bulent Ecevit’s Democratic Left Party led the opposition to Kavakei’s presence in the Assem-
bly in a head scarf, and she was shouted out of parliament. President Demirel then accused
Kavakeci of being a foreign agent, implicitly of Iran,” and the Foreign Ministry summoned the
Iranian Ambassador to Turkey to protest demonstrations of sympathy for Kavakei that had
taken place in Teheran. The government subsequently deprived Kavakci of her Turkish citizen-
ship on the grounds that she had acquired U.S. citizenship without permission of Turkish au-
thorities, and the courts have upheld the government’s action. Kavakci’s supporters charged

* “The Full text of the Package of Measures Against Reactionaryism,” Sabah, March 19, 1997, p. 18, translation
entered into FBIS online, March 21, 1997.

 Ben Holland, “In a knot over head scarves in Turkey,” The Christian Science Monitory, June 22, 1999.
* Burton Bollag, “Head-scarf ban sparks protests in Turkey,” The Chronicle of Higher Education, October 30,

1998.

® Turkish court rejects head scarf appeal, BBC Monitoring Newsfile, December 27, 1999.
" Senay Karaduman v. Turkey, in the European Yearbook of the European Convention of Human Rights,

Boston, 1993.

" “Tug of war over a scarf,” Boston Globe, May 19, 1999.
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the government with selective enforcement of the law. Kavakei’s critics accused her and Fazilet
of exploiting religion for political purposes. They cite the contrasting case of Nesrin Unal, a
newly elected woman member of parliament for the Nationalist Action Party, who wears a
head scarf elsewhere but chose to obey the law and not wear one in the Assembly. She was
applauded by the secularists when she took her oath of office with a bare head.

b.  Other effects of the February 28, 1997 recommendations

The National Security Council’s February 28, 1997 ultimatums included some require-
ments that critics interpreted as restrictions on religious freedoms. For example, the Council
recommended that “an eight-year uninterrupted education should be enforced to protect the
young against “influence” and ensure their love of Ataturk ideals. . ..” The government subse-
quently mandated eight years of compulsory state education. This action eventually will result in
the closing of imam-hatip private religious schools that operate through the eighth grade.
(Those already enrolled at the time the law was passed will be allowed to complete their
studies.) Individuals still may elect to attend religious schools after completing their compulsory
education. Likewise, the Council sought to outlaw practices that benefit Islamist religious foun-
dations financially, such as the donation of the hides of sheep used in religious sacrifices. The
ultimatum defined the issue thus, “Collection of sacrifice hides by anti-regime organizations for
the purpose of securing financial resources should be prevented.” The Council did not recom-
mend banning animal sacrifice for religious purposes.
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RELIGIOUS LIBERTY: THE LEGAL FRAMEWORKIN SELECTED OSCE COUNTRIES

UKRAINE

ABSTRACT

This report presents an overview of Ukrainian religious legislation and analyzes major provisions of the
Law on Freedom of Conscience and Religious Organizations of 1991, which guarantees the implementation of
major human rights related to freedom of religion. International commitments of Ukraine and compliance of
Ukrainian legislation with international and European standards are also analyzed.

INTRODUCTION

Freedom of conscience in Ukraine was declared a constitutional principle during all the years of the Soviet
era. However, this freedom always had a fictitious nature: the rights of religious organizations were restricted,
anti-religious propaganda was state policy, believers were excluded from government service, clergymen were
imprisoned and often murdered, or otherwise repressed, and houses of worship were demolished or des-
ecrated. Among the sources of law determining the legal position of religion in the Soviet Ukraine was a Decree
on the Separation of Religion from the State signed by Leninin 1918. This Decree was in force until 1990. More
detailed regulations were contained in a decree of April 8, 1929, amended in 1932 and 1975, and an Instruction
made under it, released in 1929 and reissued in 1931." Numerous all-union regulations on state supervision of
religious organizations were in effect, but many of them were unpublished. The state regulations formally applied
to all denominations uniformly.

During the Soviet period, organized religion never enjoyed public status in Ukraine, nor were religious
groups considered social organizations. Only individual religious associations had a status in law. State registra-
tion of religious associations was required. Although applications for registration were to be submitted to the local
administration, they were decided upon by the Council on Religious Affairs under the Federal Government.
Registration was granted not as a matter of right, but as a privilege.

The constitutionally declared freedom to profess a religion did not provide protection against the state
system of monitoring religious activities. Even though the Constitution provided for the equality of Soviet citizens
before the law without distinction based on their attitude to religion, discrimination was widespread. Those who
professed religion openly were subject to reprisals or to demotions or discharge from employment. Local
administrations were instructed to collect data on attendance at religious services and to identify persons practic-
ing religious rites. For this purpose, church organizations were obliged to maintain records of baptisms, mar-
riages, etc. The information was used for “individual work with believers” at their places of work and at home
because the demonstration of an “intolerant attitude towards a religious ideology”” was required by law.? Open-
air ceremonies and processions, performance of rites in apartments and houses of believers, and pilgrimages to
holy places were forbidden. Since “objects of the cult” were not to be located in buildings belonging to the state
or to social organizations, citizens living in communal or cooperative houses could not legally even keep icons in
their homes.

"7 I Lenin, KPSS o Religii [V. Lenin and the CPSU on Religion], Politizdat, Moscow, 1982.
* Collection of Soviet Statutes on Church State Relationships. Transitional Juris Publications, Irvington, N.Y.,
1976.
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Special restrictions were imposed against the clergy. Clergy were required to have a state license for
performing work in a congregation and had to be hired exclusively for conducting worship services. Clergymen
could not take part in the secular affairs of their congregations and were excluded from the congregations’
administrations. No cleric at a local level could appear before a government body as a representative of his
church. The income of religious workers was subject to higher taxation than comparable income of other citizens.
Any gifts, including gifts in kind, had to be reported as taxable income. Foreign visitors wishing to perform
religious rites in the USSR needed a state permission issued by the federal authorities to do so.

The Gorbachev political reforms of the late 1980s were accompanied by a movement to restore freedom
of religion. In 1988, the Soviet State celebrated the 1000th anniversary of the introduction of Christianity into
Kievan Rus whose territory at that time included an area today approximating modern-day Ukraine. In Decem-
ber 1988, President Gorbachev, in an important speech to the General Assembly of the United Nations, prom-
ised that new Soviet legislation on freedom of conscience would meet the highest international legal standards. In
1989, the new popularly elected USSR Parliament included clergy among its members as well as lay persons
previously persecuted for religious activities. After widespread discussion, new laws on freedom of religion and
the rights of religious organizations were enacted in 1990, both in the USSR and in the Ukrainian Republic.

The USSR Law on Freedom of Conscience and on Religious Organizations of October 1, 1990, de-
clared that “every citizen shall have the right, individually or in conjunction with others, to profess any religion or
not to profess any, and to express and disseminate convictions associated with his relationship to religion”
(Art.10); that the exercise of such freedom shall be subject to restrictions that are compatible with the interna-
tional obligations of the USSR; that all religions and denominations shall be equal before the law;, that there shall
be separation of church from the state but that the clergy of religious organizations shall have the right to partici-
pate in political life on an equal footing with all citizens; and that religious organizations whose charters are
registered in accordance with established procedures shall have the right to create educational institutions and
groups for religious education of children and adults. The USSR Law served as a basis for drafting the Ukrainian
national law in 1991, which is presently in force.

Currently in Ukraine, Orthodox Christian churches occupy a leading place with regard to the level of the
nation’s trust. Orthodox believers represent 80% ofthe adult population, although there are significant minorities.
In 1997, about 18,000 religious organizations were registered in Ukraine. They represented more than 60
churches and denominations. These figures include 17,600 communities, 146 monasteries, 79 missions, 17
brotherhoods, 58 theological seminaries with more than 10,000 students, and 150 religious management and
service centers.*

I. LEGAL AND CONSTITUTIONAL BACKGROUND OF UKRAINE
OnDecember 5, 1991, the Supreme Soviet of Ukraine (then the Parliament) unanimously repudiated the
1922 Treaty of Union and declared Ukraine’s independence. Ukraine was one of the founding members of the
Commonwealth of the Independent States (CIS)in 1991. A new Constitution was adopted on June 28, 1996,

* Vedomosti Verkhovnogo Soveta i Siezda Narodnih Deputatov SSSR [USSR official gazette], 1990, No. 41, Item
813.

* N.Thon, Statistisches zur kirchlichen Lage in der Ukraine, in: 1997 Orthodoxie Aktuell 2, v.5, latest data
available.
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defines Ukraine as a sovereign, democratic, unitary state governed by the rule of law, and guarantees civil rights.

The Constitution is a supreme legal act with direct effect and determines the division of power between the
branches of government. The Constitution affirmed the separation of state power and ideological and political

diversity. The head of state is the President. The Parliament is the unicameral Supreme Council, elected by
universal suffrage for a 4-year term. The Prime Minister is nominated by the President with the agreement of
more than one half'the Supreme Council. The judicial power is vested in an 18-member Constitutional Court.

The primary religions practiced in the country are Orthodox Christianity and Ukrainian Greek (or Uniate)
Catholicism. They nominally represent 85 percent of the religiously active population. Judaism, Roman Catholi-
cism, some protestant Christian denominations, and Islam also are present. The majority faith in Ukraine is the
Orthodox Church, which was split into three factions: The Ukrainian Orthodox Church under Moscow Patri-
archate, which owes obedience to the Russian Orthodox Church in Moscow, and is headed by Volodymyr,
Patriarch of Kiev and All Rus-Ukraine; the Autocephalous Ukrainian Orthodox Church, which served emigres
and dissidents during the Soviet era, headed by Patriarch Dymitriy; and the Kiev Patriarchate Ukrainian Ortho-
dox Church, headed by Metropolitan Filaret, which was unified with the Autocephalous Church in the period of
1991-1992. Filaret was excommunicated by the Ukrainian Orthodox Church in February 1997. The hierarchy
of the Ukrainian Greek Catholic Church also known as the Uniate Church (head, Major Archbishop Myroslav),
was restored by the Pope’s confirmation of 10 bishops in January 1991 .

II. CONSTITUTIONALPROVISIONS RELEVANT TO FREEDOM OF RELIGION OR

BELIEF

The Constitution of Ukraine, which entered into force on June 28, 1996, proclaimed that every personis
guaranteed freedom of conscience and religion. This right includes the freedom to profess any religion or no
religion at all, to perform individually or collectively religious rites and rituals, and to engage in religious activities
(Art. 35). The Constitution determines that this right may be restricted by law only in the interests of protecting
public order, the health and morality of the population, or the protection of the rights and freedoms of other
persons.

Under the law, the church and religious organizations in Ukraine shall be separate from the state, and
schools shall be separate from the church. No religion may be declared compulsory by the state.

The Constitution does not allow anyone to be exempt from his obligations to the state or refuse to comply
with the laws on religious grounds, although there is an exception for military obligations (discussed below). If
performance of military service is contrary to the religious beliefs of a citizen, the performance of this duty shall be
substituted by alternative (non-military) duty.®

III. INTERNATIONAL COMMITMENTS

The provisions of Ukrainian religious legislation are in accordance with major international and European
documents regulating human rights issues. Article 35 of the Ukrainian Constitution is in compliance with Article
18 of'the International Covenant on Civil and Political Rights and Article 9 of the European Convention on

* For more details see: Barry Turner, ed. The Statesman s Yearbook. The Essential Political and Economic Guide
to all the Countries of the World, 1998-1999, at 1402-1403.

° See, e.g.: Law on Alternative (Non-Military) Service of July 12, 1991, Tedomosti Verkhovnogo Soveta Ukraini
[then the official gazette] No. 32, 1991, Item 1247.
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Human Rights. Ukrainian religious legislation is in accordance with the recommendations of the Council of
Europe, and the Council of Europe stated that there were no problems with the realization of religious rights in
Ukraine when Ukraine was admitted to the Council. The Conclusion of the Parliamentary Assembly of the
Council of Europe emphasized that the process of political, legal, and economic reforms in Ukraine was continu-
ing. Despite the fact that legal experts of the Parliamentary Assembly discovered that the Ukrainian legal system
had certain shortcomings, it was confirmed that Ukraine was seen striving toward the rule of law.

Defining the major task that Ukraine had to fulfill in order to bring its legislation and political system into
compliance with European standards and requirements, the Assembly recommended to the Ukrainian Govern-
ment that it return previously nationalized property to religious organizations as soon as possible. This was the
only recommendation of the Assembly concerning the issue of religion. This problem, however, is still not re-
solved. Even though the houses of worship were transferred to the religious organizations for use, the religious
organizations do not own them and the state retains property rights over all these buildings. The Law on Privatization
also excluded the Church from participation in the privatization process. Religious organizations are not allowed
to buy shares of privatized enterprises.

The most recent demonstration of Ukraine’s intent to comply with European norms is reflected in the
ratification of the European Convention on Human Rights by the Verkhovna Rada (Parliament) of the Republic
of Ukraine.” At the time of ratification, international human rights organizations did not report any problems
related to the acceptance of the Convention in Ukraine because the Ukrainian Constitution does not require any
additional conditions for international laws to be applied in Ukraine and provides for the priority of international
legal norms over domestic law.

For the evaluation of the human rights situation in the Member Countries, the Council of Europe uses the
analytical publication entitled Eminent Lawyers Report. In regard to Ukraine, the most recent issue of the
Report states that Ukraine fulfills its major international obligations. However, the Report emphasizes the lack of
experience in providing human rights protection at the level of municipal law. In addition, this document states that
no domestic remedies may be enforced by the victims of human rights violations. * Implementation of international
laws in Ukraine will also require significant changes and amendments in the area of judicial reform, notably in
ensuring the right of Ukrainian citizens to appeal to the European Court of Human Rights or European Court of
Justice or to have the decisions of these courts implemented in Ukraine.

IV. LAWS ON FREEDOM OF RELIGION

The current Ukrainian legislation on religious freedom is based on major principles protected by the Ukrai-
nian Constitution. The Law on Freedom of Conscience and Religious Organizations was passed by the Jerkhovna
Rada (Parliament) of the Ukrainian Republic on April 23, 1991, and amended in 1992 and 1993 °

Having been adopted in the initial period oflegal and political reforms in Ukraine, the Law includes general
declarations on human rights protection and preservation of religious freedom without prescribing a working
mechanism for implementation. The Law provides for the equality of all Ukrainian citizens regardless of their
attitude toward religion and religious affiliation (Art. 4). No one under the Law may be required to communicate

" Vidomosti Verkhovnoi Rady [Ukrainian official gazette, VVR], 1997, No. 38, Item 1684.
® Eminent Lawyers Report (Strasbourg, 1998) at 237.
*TTR, 1991, No. 25, Item 283.
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his attitude toward religion. The secrecy of the confession is also protected. Under the Law, proceedings may
not be instituted against a clergyman for refusal to give evidence on facts that have become known to him from
a confession (Art. 3).

Although the Law declares the official separation of religious organizations from the State and schools, it
does not directly indicate that Ukraine is a secular state. Under the Law, the State may not interfere in the
activities of religious organizations, nor allocate any State funds for religious purposes. Institution of preferences
for a particular religion is also prohibited.

The Law does not allow religious organizations to fulfill State functions and participate in activities of the
political parties. Religious organizations may not nominate candidates, campaign for them, or finance electoral
campaigns. Although clergymen possess political rights equally with all other citizens, it is unclear under the Law
whether members of religious organizations qualify to take part on a par with other citizens in the administration
of affairs of State. The Law stipulates that religious beliefs may not be an excuse for those citizens who do not
fulfill constitutional obligations. It seems that the vagueness of the Law does not prohibit public religious rites and
ceremonies to accompany the activities of national and local power institutions, nor bar governmental or military
officials from using their official position to help shape religious attitudes.

These provisions of the Law do not exclude indirect participation of the religious organizations in Ukrainian
political life. As was mentioned during the conference at Kiev State University on the results of the 1998 Parlia-
mentary elections, it cannot be ruled out that clergymen helped some parties and individuals remain in their
posts.'° The two largest Orthodox Churches, which are the Autocephalous Ukrainian Orthodox Church and the
Ukrainian Greek Catholic Church, are the most powerful churches in Ukraine with regard to income and influ-
ence. Those two branches of the Ukrainian Orthodoxy have a tangible impact on Ukraine’s political life. The
leftists of all orientations sympathize with the UOC-Moscow Patriarchy. The inclusion of the Spiritual Center of
Independent Muslim Communities of Ukraine in the list of founders of the Ukrainian Islamic Party appears to be
aviolation of current law prohibiting participation by religious organizations in the activities of political parties.

The Law entitles Ukrainian citizens to obtain religious education individually or together with others, using
an instructional language of their choice. The Law requires that religious education be conducted in a spirit of
social accord and respect for other creeds. In accordance with the Law, freedom of conscience may be re-
stricted in order to protect national security and constitutional order, life, health, morals of citizens, and rights of
other people. Religious literature and teaching materials may be published, stored, and disseminated by religious
organizations without any restrictions. One of the latest developments is the establishment of the Conference of
the Peace-Loving Churches comprised of representatives of all Christian religions. The Conference is intended
to secure inter-denominational accord, to coordinate activities for humanitarian actions, and to establish purely
inter-confessional relations.

V. LAWS AFFECTING THE OPERATION OF RELIGIOUS ORGANIZATIONS

Even though the Law foresees different kinds of religious organizations, including religious associations,
centers, monasteries, missions, brotherhoods, seminaries, and others, it provides for a common registration
procedure and does not foresee any differences in the legal status in regard to their organizational form. All
religious organizations in Ukraine have a legal entity status which they receive at the moment of registration.

" Kievskie Vedomosti [daily newspaper| September 16, 1998.
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The registration seems to be a simple process requiring only the submission to the competent authorities of an
application signed by at least 10 legally competent members of the organization and of the organization’s charter.
Almost all religious organizations submit their applications to the provincial executive authorities, and only broth-
erhoods, missions, and monasteries are registered by the national Agency of Religious Affairs. Authorities must
respond and register religious organizations within one month following the date of submission of the required
documentation. The members of a religious organization are not obliged to inform the state about establishment
of their organization; however, in order to obtain property rights, registration is required.

Chapter 4 of the Law, in addition to granting churches the right to perform rites and services in church
buildings and on the surrounding grounds and grants them the right to perform services in other public places as
well as in pilgrimage sites, cemeteries, and residential premises. Religious services at establishments and enter-
prises may be performed at the initiative of the staff and with the administration’s consent. Clergy may also
perform religious rites in medical institutions, orphanages, residential centers for elderly, and in prisons.

The Law specifies three grounds on which registration may be denied, as follows:

* infringement on life, health, freedom and dignity of a person;

+  systematic violations of legally prescribed procedures for publicly held religious rites and ceremonies;
and

* incitement of citizens to violate their constitutional duties.

Once issued, a registration may be revoked only under a court ruling. All disputes must be resolved in the
court in accordance with existing civil procedure.

The Law does not prohibit activities of foreign religious organizations in Ukraine, and local religious orga-
nizations may be legally managed from abroad (Art. 9). The Law does not provide anydirect prohibition against
contacts with foreign religious organizations. Ukrainian citizens are allowed to participate in religious events
abroad and may travel practically without restrictions. Transfer of religious literature across the national border is
free. But several serious restrictions are imposed on foreign clergy and the staff of foreign religious organizations.
On Ukrainian territory, they may perform services only in the organizations which invited them or employ them if
such organizations are registered under Ukrainian Law. Although missionary activity is not officially outlawed,
this prohibition on foreigners proselytizing outside the registered organizations makes such activity complicated.

Special provisions of the Law (arts. 18, 19) regulate property relations. Religious organizations are allowed
to establish enterprises and be involved in business and charitable activities. All income of religious organizations
is tax exempt. Currently, a schedule of returning to churches the facilities once confiscated by the state has been
drafted. Even though the process of return is hampered by the lack of financial resources, by the year 2000 the
problem is expected to be solved. !

Major provisions of the Law were explained by the Decree of the Ukrainian President on Issues of Religious
Organizations of April 4, 1992.'? In order to implement the Law of 1991, the Decree confirmed that the State
recognizes the independence of religious organizations in canonic and organizational matters. In regard to legal

"' S. Drozdov, Okremi Aspekty Integruvannia Ukrainy v Evropeiske ta Svitove Cpiviovaristvo [Particular aspects
of Ukrainian integration into the European and international community] 9 Pravo Ukrainy 10 (1998).
“VVR, No. 19, 1992, Item 941.
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proceedings, the Decree established that a religious organization becomes a legal entity upon registration of its
charter, which may not contradict existing legislation. This criteria is the only requirement that specifies the content of
documentsissued by the religious organization.

In order to protect religious freedom, Ukrainian legislators have imposed criminal responsibility for viola-
tion of the rights of believers. Article 66 of the Ukrainian Criminal Code states that inciting religious enmity is
punishable by imprisonment for a term of up to three years and, in accordance with Article 139 of the Criminal
Code, unlawful hindrance of the activity of religious organizations or the performance of religious rites is punish-
able by six months of corrective labor. "

VI. OFFICIAL OR QUASI-OFFICIAL GOVERNMENT ENTITIES RESPONSIBLE FOR

RELIGIOUS ISSUES

The Law on Freedom of Conscience and Religious Organizations of 1991 establishes that the execution of
this legislation shall be supervised by the local executive authorities (Art. 29). A central authority in charge of
coordination activities of religious organizations also exists in accordance with Article 30 of this Law; i.e., the
State Committee for Issues of Religion. This Committee, which has the status of a ministry and whose Chairman
is amember of the Government, has branch offices in every province and is charged with the duty to provide
State policy in regard to the religious organizations.

Under this Law, the Committee implements and interprets legislation, provides registration, assists local
subordinated bodies, and coordinates contacts with related foreign institutions. This institution was established
by the Communist regime and remains a structure under which the State may interfere in the activities of the
church. It was common among the Ukrainian leaders even after the end of the Communist period to believe that
the churches cannot resolve their problems on their own, and because these problems have a destabilizing effect
on the overall social situation, the Committee was charged with the duty to normalize the religious situation in
Ukraine."* With this purpose, the All-Ukrainian Council of Churches and Religious Organizations operates
within the State Committee. This Council assembles religious leaders who communicate through it with the State.
All Churches existing in Ukraine are represented in the Council. A number of religious organizations have a
critical attitude toward the Committee.'* In accordance with the draft of the Law on Freedom of Conscience
which was circulating in the Jerkhovna Rada (the Parliament) during 1999, the Committee will not exist in the
future because its functions will be taken over by the Ministry of Justice.

All disputes between the state and religious organizations may be resolved in a court of law only. In case of
legal violations or conducting activities that contradict provisions of the registered founding documents, the state
prosecution office, which is responsible for general supervision over implementation of legislation, may bring
charges in court against a religious organization.

Inaccordance with Law No. 776/97, the Office of the Human Rights Commissioner'® has been created in
order to exercise parliamentary control over human rights in Ukraine. The implementation of the freedom of
conscience and religious beliefs is one of the duties of the Commissioner (Art. 3). In case of violations, the

¥ Kriminalnii Kodeks Ukrainy [Criminal Code of Ukraine], Kiev, 1997.

" A. Krindac, Kirchenlandschaft Ukraine: Probleme, Kampfe, Entwicklungen in Osteuropa, 1997, No. 10/11, p.
1069.

" Supra, note 10.
10 Holos Ukrainy (1998), official bulletin of the Ukrainian Government.
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Commissioner informs responsible state authorities and may appeal directly to any court in the country, including
the Constitutional Court of Ukraine. To date no actions of the Commissioner in regard to the protection of
religious rights have been reported.

Ukrainian legislation provides for the possibility of judicial review and permits all participants in the legal
process to appeal decisions of state and provincial authorities in court.

As compared to the period of 1992—1994, the State’s attitude has significantly changed. Today, Ukrainian
authorities try to show an equal attitude toward various denominations. Ostensibly, the State does not promote
any of them and does not interfere in their internal affairs. However, because of the uncertain and unstable state
of political, economic, and social affairs in Ukraine, and generally restrictive attitudes toward non-traditional
religions,!” it is impossible to predict the outcome of present efforts and potential developments.

VII. IMPORTANT ISSUES

Since the recent emergence of Ukraine’s sovereignty and the termination of the official policy favoring
atheism, the confrontation of different religious denominations, including Orthodox, Ukrainian Greek Catholics
and Roman Catholics, has become during the past eight years a conflict in which citizens, authorities, foreign
states, and even world powers are involved. Since 1991, tensions in such relations have been reported in more
than 400 Ukrainian cities and villages.'® Sometimes acute conflicts, violent actions, and violations of the law
occurred. However, many of the conflicts which related to internal problems of religious organizations'® and,
more recently, relations among religions in the country have dissipated.

Metropolitan Filaret, who for many years was the Orthodox spiritual leader of Ukraine during the Commu-
nist era, was condemned by the Court of the Archbishop of the Russian Orthodox Church, ostensibly for his
anti-orthodox activity and amoral life style, but also because he declared his Church’s independence from the
Moscow Patriarchate. He was deprived of his priesthood and his right to perform religious rites. The Ukrainian
Orthodox Church (Kiev Patriarchy) was not recognized by the Ecumenical Orthodox Church. These scandals
produced numerous conflicts between religious groups which split the Orthodoxy in Ukraine. These events also
became a political factor in Ukraine—Russian relations. >

With the liberalization of the policy on religion, Catholics and Autocephalous Orthodox wanted their con-
fiscated properties back. However, the Russian Orthodox hierarchy was not inclined to comply. This hierarchy
has never recognized the legitimacy of the national churches, and frequently has described them as nationalist (i.e.
Ukrainian) political fronts rather than authentically religious bodies, despite the long history of Soviet interference
with all tolerated religious hierarchies.

Current publications on religious issues in Ukraine reflect two main problems as they are viewed by the
authorities and the majority of the population; i.e., a split between the denominations and a danger of foreign
influence.

""U.S. Department of State. Annual Report on International Religious Freedom for 1999: Ukraine. Released by
the Bureau for Democracy, Human Rights and Labor. Washington, D.C., September 9, 1999.

*D. Stepovyk, Liudyna, Tserkva i Derzhava in Prava Liudyny v Ukraini. Tschorichnyk 1996 [Human Rights in
Ukraine. 1996 Annual Report], Kiev, 1998, at 84.

“D. Little, Ukraine: The Legacy of Intolerance. U.S. Institute of Peace Press, 1991, at 26.

* For more details of the ongoing dispute among competing Orthodox administrative bodies see: U.S. Department
of State Annual Report on International Religious Freedom for 1999.
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The long period of official atheism and numerous types of bans on religion by the State has left a negative
imprint on the current relations between the State and the Church. The attitude of the church toward the State
and State officials is marked with distrust. The relationship between the branches of the Orthodox Church in
Ukraine has become a political issue heavily used by the presidential candidates during the current electoral
campaign. For instance, the head of the Socialist Party of Ukraine, Oleksandr Moroz, said that the state should
help establish contacts between different Orthodox denominations so that the Ukrainian Orthodox Church will
be recognized as canonical by the universal (Constantinople-based) Orthodox Patriarch.?' A special “Fund for
Uniting Orthodox People” has been created.

Other examples of existing conflicts among the Churches are recent physical assaults of the Metropolitan
Filaret after conducting the service in Lugansk,* and a Moscow Patriarchate-led religious procession, which
was planned in August 1999. This procession was expected to gain momentum and to go through most prov-
inces of Ukraine. But opposition by patriots and the Ukrainian Orthodox Church, Kyiv Patriarchate, toward the
Moscow Orthodox Church’sidea of carrying out such a large-scale action on the sovereign territory of Ukraine
forced the President of Ukraine to personally address the Russian Patriarch, Aleksiy II, asking to restrict the
procession, which was considered very dangerous for the state.

The activities of foreign missionaries are viewed by the Ukrainian authorities as a factor which makes the
religious situation in the country considerably more difficult.”* Last year, Ukraine was visited by over 2,600
representatives of foreign religious centers, 420 of whom were involved in direct missionary work under the
guise of various forms of secular education programs.** Ukrainian President Leonid Kuchma, in his annual
message to the parliament, blamed them for establishing non-traditional religions in Ukraine, and said that he had
instructed the Government to take measures to neutralize the activities of “destructive totalitarian cults,” to
minimize their negative influence on society, and to block the channels through which foreign missionaries canuse
cultural and educational institutions.”
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RELIGIOUS LIBERTY: THE LEGAL FRAMEWORKIN SELECTED OSCE COUNTRIES

UNITED KINGDOM

ABSTRACT

Freedom of religion and worship is a fundamental feature of Britain’s constitutional traditions. For a mature
democracy, the freedom was achieved relatively late, and some discriminatory laws against minority religions
survived into modern times. The role of Britain’s “established” (i.e., state) churches remains incongruous. The
new Human Rights Act 1998, which incorporates the European Convention on Human Rights into domestic law,
guarantees the protection of individual rights, including freedom of thought, conscience, and religion, and the
freedom to hold or adopt a religion or belief of one’s choice. Religious organizations are generally accorded the
status of tax exempt public charities. Religious education is mandated in state schools based on a syllabus
reflecting the country’s Christian traditions, but taking into account the other principal represented religions.
Students may be excused from attendance at religious worship or instruction upon the request of a parent.
Recent laws have shown sensitivity towards religious practices of different groups. A greater role for the judiciary
in protecting religious liberties is envisaged under the Human Rights Act.

INTRODUCTION!

Britain is a predominantly Christian country with two “established,” 1.e. state, churches, the Church of
England (COE), the mother church of the Anglican Communion and the Presbyterian Church of Scotland.
Roman Catholics, Baptists, Lutherans, Methodists and Orthodox are among the other Christian faiths present.
Most of the world’s religions are also represented, including a large number of Muslims (1 million), Sikhs
(400,000), Hindus (400,000), and Jews (285,000). There are smaller communities of Baha’is (6,000), Bud-
dhists (over 500 groups and centers), Jains (25,000) and Zoroastrians (5,000), as well as followers of new
religious movements and pagans. Many Britons consider themselves agnostic.

I & II. LEGAL AND CONSTITUTIONAL BACKGROUND:

FREEDOM OF RELIGION AND BELIEF

In the absence of a written constitution, until recently there was no law which positively asserted a general
right for the free exercise of religious belief. Civil liberties in Britain are considered to exist as the norm, without
the aid of a legal instrument, and infringements of liberty are allowed only by legislation or judicial decisions.
Interference with religious liberty, thus, is also something that can be justified only on grounds of public order or
public good.?

For a country that has enjoyed a relatively stable democracy, freedom of religion does not have a long
history. Freedom of conscience in matters of religion began to be established in the 17* century, and legislation
granting freedom of religion developed afterwards in piecemeal fashion. It was not until the mid-19th century that
freedom of worship was established for all faiths and denominations.

There 1s no formal separation between state and religion, and it is acknowledged that the COE

retains a special position in the Constitution. This developed from the long struggle between Parliament and
the Crown which was political as well as religious. The victory of Parliament in the 17" century and the

' Based on Britain 1999: The Official Yearbook of the United Kingdom, ch. 15 (1998).
* Francis Lyall, Freedom and Religion in United Kingdom Law In The Mid-1990s 107 (1994).
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accession of William and Mary to the throne ensured the exclusion of Roman Catholic influence over the Crown.

The outcome confirmed that the sovereign’s power over the Church could be exercised by Parliament alone. The Bill of
Rights 1689 enacted that the monarch must belong to the national Church and must, on accession, declare
adherence to Protestantism. The role of the established churches requires further consideration.

ESTABLISHED CHURCHES

The British Monarch is “the supreme head in earth” of both the COE and the Church of Scotland (which
results in her changing denomination when in Scotland!). Their status grants the Churches certain privileges, such
as, the presence of senior Anglican Bishops in the House of Lords, the unelected upper chamber of Parliament.
It, however, also subjects them to external control by Parliament. No other churches have special constitutional
and legal status, and only some of them are recognized by statute

The established status was reached after the Reformation in England saw the overthrow of papal su-
premacy and made Henry VIII supreme head under God of the Church of England. This event has since resulted
in making English ecclesiastical law part of the law of the state, and subject to state control. It was only in the
present century that Parliament delegated to the COE legislative authority to govern its own affairs. The Church
of England (Assembly) Powers Act 1919 requires measures passed by the COE to be approved by the two
Houses of Parliament and receive the royal assent. There are many instances of state intervention in the internal
affairs of the COE. In 1928 the House of Commons rejected the proposals by the COE for changes in the
Prayer Book. In addition, archbishops and bishops of the COE must be appointed by the Crown on advice
of the Prime Minister, who may not even be a Christian.* As an established church, however, the COE clearly
enjoys a legislative influence that is denied to other faiths.” The membership of the House of Lords consists of
twenty-six senior COE bishops known as the Lords Spiritual.

The COE is also protected by the common law offence of blasphemy arising from the publication of
contemptuous, reviling, scurrilous or ludicrous matters relating to God, Jesus Christ, the Bible or the formularies
ofthe COE. The offense was considered to be a “dead letter”’ until its revival in a 1979 case, which also noted
that the offense was not applicable to attacks against religions other than Christianity. Recently, the law was
unsuccessfully sought to be invoked against Salman Rushdie’s Satanic Verses. The court accepted that this was
a‘““gross anomaly” but looked to Parliament to change the law. A debate has ensued as to whether the offense
should be abolished or the law be extended to protect other religions, but the government appears to have
backed away from its intent to amend the law.

The lacuna in the law of blasphemy has again raised a debate on the question of disestablishing the COE.
The state’s apparent endorsement of one faith and mere toleration of others during a period of growth and
greater influence of other religions is seen as anachronistic. This argument is highlighted by Anthony Benn, a
veteran left-wing Member of Parliament, an admirer but not a member of the COE, who unsuccessfully intro-
duced a private members’ bill to disestablish, on grounds that the COE’s status “necessarily involves a subtle
corruption of the spirit of the Church.”” He points to the political control over COE legislation and episcopal

* Charalambos Papastathis, Tolerance and Law in Countries with an Established Church, 10 Ratio Juris 108-109
(1997).

*1d. at 362.

°Id at363.

® Whitehouse v. Lemon [1979] AC 617 (HL).

" Quoted in Dominic Grant, By Law Established: The Church of England and its Place in the Constitution in
Constitutional Studies 180 (Robert Blackburn, ed. 1992).
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appointments and sees a strong disincentive against criticism of the government by the COE. Benn also notes that
the government, which ultimately controls the COE, is elected by members of all faiths and those without any
belief, and raises the absurdity of the monarch changing her denomination when in Scotland.

Whatever be the merits of the disestablishment viewpoint, the COE has not hesitated to publicly criticize
the government, and interdenominational relations appear to be healthy. For example, the Church of England
(Ecumenical Relations) Measure 1988 allows for local cooperation between the COE and other designated
churches. The cooperation may be in the form of joint worship, the use by other churches of COE places of
worship for the conduct of worship and participation in local ecumenical projects. As Dominic concludes, “The
system may not be ideal, but it works well enough for the Church.. .. The British Constitution is notorious for its
atrophy in all but cases of urgent necessity; major change to the Church-State relationship is therefore unlikely.””®

The Church of Scotland is “established” in the sense that its system of church courts was set up by
Parliament, but over the centuries it has resisted interference by secular authorities. The Church of Scotland Act
1921 recognizes its exclusive authority to decide ecclesiastical issues, and the statute incorporates and accepts
the Church’s Declaratory Articles as lawful.

No ordained priest or deacon of the COE, or a minister of the Church of Scotland, is capable of being
elected as a member of the House of Commons.” The election of such a person is void, and if any person after
his election is ordained a priest, etc., he must vacate his seat. Under the Roman Catholic Relief Act 1801, similar
prohibitions apply to a person in holy orders in the Church of Rome. A clergyman s not disqualified for member-
ship in a local government body.

1. INTERNATIONAL COMMITMENTS

Britain is signatory to international agreements, which provide guarantees of freedom of religion, such as,
the International Covenant on Civil and Political Rights (ICCPR), and the European Convention on Human
Rights (ECHR)."° Until recently; neither agreement was implemented in domestic legislation. After along struggle,
the European Convention has been incorporated into the recent Human Rights Act 1998, but the statute will not
come into effect until October 1,2000." The standards set in the agreements, however, have been increasingly
relied upon by those claiming that British law has failed to take cognizance of religious issues. 2

*Id. at 182.

* House of Commons (Clergy Disqualification) Act 1801, § 1.

"*The ECHR, Art. 9 provides:

1. Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change
his religion or belief and freedom, either alone or in community with others and in public or private, to manifest his
religion or belief, in worship, teaching, practice and observance.

2. Freedom to manifest one’s religion or beliefs shall be subject only to such limitations as are prescribed by law
and are necessary in a democratic society in the interests of public order, health, or morals, or for the protection of the
rights and freedoms of others.

The ICCPR states in Art. 18(1) and (2):

1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall include freedom
to have or to adopt a religion or belief of his choice, and freedom, either individually or in community with others and
in public or private, to manifest his religion or belief in worship, observance, practice and teaching.

2. No one shall be subject to coercion, which would impair his freedom to have or to adopt a religion or belief of
his choice.

" Ch. 42.

" Peter Cumper, Freedom of Thought, Conscience and Religion in David Harris and Sarah Joseph, eds., The
International Covenant on Civil and Political Rights and United Kingdom Law 358 ( 1995).
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When the 1998 Act is in force, complaints concerning the violation of the right of religious freedom will be
brought directly before national courts rather than to the European Court of Human Rights in Strasbourg,
France, asis done presently in a number of cases. Judicial review by the courts of administrative action s lately
avery fertile field in Britain. Also, a system of Parliamentary Commissioners (ombudsmen) for investigating
complaints against official action has been in effect for many years."

Concerning the ICCPR, Peter Cumper has concluded in his study that, “in general, the United Kingdom
seems to conform with the letter if not the spirit of Article 18,” while pointing out some potential breaches, for
example, concerning the education of Muslim children.'* An official report apparently admits that the United
Kingdom fails to satisfy a suggested principle of separation of state and religion by conceding that the COE
retains ““a special position in the Constitution.”**

As signatory to the Final Act of the Helsinki Conference on Security and Cooperation in Europe 1975, the
United Kingdom subscribes to its guarantee in Principle VII of freedom of religion.

IV. LAWS ON FREEDOM OF RELIGION

Notwithstanding the lack of constitutional guarantees and the presence of state Churches, religious free-
domiis a cardinal feature of British democracy.'® The freedom to worship and conduct one’s life in accordance
with one’s conscience and religious beliefis now well established. The freedom was achieved from the 17%
century onwards when laws discriminating against minority religions began to be less harshly enforced and were
finally repealed.'” The government authority, while exercising control over matters ecclesiastical and temporal
refrained from exercising purely spiritual functions.'® The authorities always recognized that, unless a positive law
provided otherwise, everyone may follow the dictates of their conscience in the religious opinions that they hold.
Chief Justice Lord Mansfield thus noted in a 1767 case that there was not a single instance from Saxon times
down in which a man was punished for erroneous opinions concerning rites or modes of worship, except for a
positive law."

Religious toleration has now reached a point where dissenters suffer virtually none of the discrimination they
faced in the past. Atheism is within the policy of the law.?° Persons professing no religious belief are placed in a
position of equality with other persons. The Oaths Act 1978 permits a person who objects to taking an oath on
religious grounds, or on grounds that he has no religious belief, to make an affirmation instead.

" Parliamentary Commissioner Act 1967, ch. 13; Parliamentary Commissioner Act 1994, ch. 14.

" Cumper, supra note 12, at 389.

" Id. at 361, referring to the Third Report of the United Kingdom on the ICCPR. The principle of separation is
suggested in W. Sadurski, Moral Pluralism and Legal neutrality 167 (1990).

" Id at357.

" Britain 1999, supra note 1, at 240.

** Articles of Religion 37. The thirty-nine Articles are the fundamental confession of faith of the Church of
England. Derived from Henry VIII, Edward VI and Elizabeth I, they were adopted by the clergy of England in 1562 and
ratified by the Convocation of Canterbury in 1571. A statute provided that all ecclesiastical persons should subscribe to
them. They still stand unaltered though divergent interpretations have developed on several points.

" Evans v London Chamberlain (1767), 2 Burn’s Ecclesiastical Law 207, 218 (HL).

* S H. Bailey, D.J. Harris and B.L. Jones, Civil Liberties: Cases and Materials 529 (1991).
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V. LAWSAFFECTING THE OPERATION OF RELIGIOUS ORGANIZATIONS

Statutes and regulations affecting religious activities are enacted and issued as Acts of Parliament*' and
implemented in the same manner as any other statutes. Administrative regulations, issued as Statutory Instru-
ments*? under the authority of the principal statute, are also subject to a process of approval by Parliament.

A number of early statutes affecting religious activities may be cited. A 1677 statute abolished the legal
offense of heresy and the Toleration Act 1688 granted freedom of worship to certain minority groups and non-
conformists. The Roman Catholic Relief Act 1791 provided freedom of worship with unlocked church doors.
Limitations on political rights of Roman Catholics and Jews were removed by enactments in 1829 and 1858,
respectively. The Religious Disabilities Act 1846 subjects Jews to the same laws as Protestant dissenters in
respect of schools, places of worship, education and charitable purposes. The Liberty of Religious Worship Act
1855 provides that then existing enactments requiring certification of meeting places of more than twenty persons
do not apply to any congregation of religious worship meeting in a private dwelling house or in a building not
usually used for worship. The Roman Catholic Relief Act 1829, however, subjected Jesuits and other religious
orders in the Church of Rome (except nuns) to banishment for life; the provisions were repealed in 1926.
Religious tests for prospective students and staff of certain leading universities were also removed by statutes
enacted by 1871.

The Places of Worship Registration Act 1855 provides for the registration of any meeting place for reli-
gious worship of any body or denomination other than the Church of England. Registration is not compulsory,
but registration has advantages: the premises are not liable to be assessed for local property taxation, they may
be registered for the solemnization of marriages, and the group need no longer register under the Charities Act
1960.

Religious establishments enjoy the status of being charities. From the time of the ancient Statute of Elizabeth
I, the advancement of religion has been acknowledged as one of four acceptable purposes of a charity. The chief
benefit of being a charity is the exemption granted from taxation. Charitable status is obtainable on application to
the Charity Commissioners and tax authorities in England and Scotland respectively.

However, there is no formal system of registration or licensing of religions. The question of what constitutes
a“religion” has thus arisen in several cases relating to the registration of charities. In Re South Place Ethical
Society: Barralet v. Att.-Gen.* a society that had abandoned prayer and whose beliefs were an aspect of
humanism in the Platonic tradition was held not to be a charity on religious grounds, the court distinguishing
religion as being a man’s relationship with God and ethics as being concerned with man’s relations with man.

* British legislation is not codified. The enactments are published as individual Acts in numerical order, assigned
with a chapter number, but are not published in any official gazette. Annual bound volumes of the Acts are later
published. Acts from 1997 onwards are also available on Parliament’s Internet Web site. A database of United King-
dom legislation from 1235 to the present with links to amended and amending legislation is due to be completed in
2000 and will also be provided via the Internet. Commercial databases developed by Lexis, Butterworths and Context are
also available.

A convenient compilation of the statutes is found in the commercial publication Halsbury’s Statutes (4th ed.),
which groups them under different subjects. The topic of religion is mainly included in Ecclesiastical Law (vol. 14),
Education (vol. 15) and Constitutional Law (vol. 10). The companion Halsbury’s Laws of England (4th. ed.) provides an
authoritative commentary of the laws. Religion is included in Charities (vol. 5(2)), Ecclesiastical Law (vol. 14), Educa-
tion (vol. 15), and Constitutional Law and Human Rights (vol. 8(2)).

* Regulations, too, are published individually and in bound volumes in numerical order each year. The Parliamen-
tary Web site includes them in full text from 1997 onwards.

*1980] 3 AILER 924.
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In R v. Registrar General ex parte Segerdal,** the Church of Scientology was refused designation of a
chapel as a meeting place of worship under the Places of Worship Registration Act 1855. The court suggested
that there was an absence in the Church of religious worship in veneration of God, making it a philosophy rather
than a religion. In this and other cases involving the Church of Scientology, British courts, it is stated, appear to
have shed their traditional neutrality with regard to the content of different religions.*

Another religious sect called the Exclusive Brethren was initially denied registration as a charity because its
doctrine of “‘separation from evil,” in which members were taught to dissociate themselves from “evil” persons
whosoever they may be, was considered to be inimical to the interest of the community at large and therefore not
in advancement of religion. In Holmes v. A-G* the Court granted a declaration that the Brethren were clearly a
religion and the presumption of their charitable status was not rebutted by the question whether their doctrine
was contrary to public policy.

The charitable status of the Unification Church, called the “Moonies,” has also been unsuccessfully ques-
tioned during a public controversy dealing with the question of whether they separated vulnerable teenagers from
their families.”’

RELIGIOUS EDUCATION

The Education Act 1996, Part V, chapter I1I, Religious Education and Worship, provides that the curricu-
lum of every state-maintained school must include religious education based on an agreed syllabus reflecting the
fact that the religious traditions in Great Britain are in the main Christian while taking into account the teachings
and practices of the other principal religions represented in the country. Provisions are also made for a student to
be excused from attendance at religious worship or instruction at school at the request of a parent. In addition, a
teacher who does not attend such worship or give instruction cannot be deprived of promotion or other advan-
tage. Arrangements for alternative religious education and worship of the kind not provided at the school must be
made for excused students. Collective worship is required for all pupils at state-maintained schools generally,
and the worship must be wholly or mainly of a broadly Christian character.

The Christian character of the education may be changed if'a standing advisory council on religious educa-
tion determines that it is not appropriate for a particular school or for a particular class of students. The member-
ship of the council must consist of representatives of Christian denominations and other religions represented in
aschool area. In making the determination, the council is required to take into account the family background of
the students or of the particular class or description of students. The advisory council is subject to direction by the
Secretary of State for Education based on a complaint by any person that the council is acting unreasonably or
has failed to discharge its duty. Meetings of the advisory council must be open to the public.

The Labor Government’s first major legislation on education in England and Wales, the School Standards
and Framework Act 1998, is due to replace the provisions in the Education Act 1996 on religious worship and
education. However, it is not known when sections 69-71, and Schedule 20, of the new statute will be made

*[1970] 2 Q.B. 697. In November 1999, the Charity commissioners rejected the application by the Church of
Scientology to be registered as a charity <http://www.charity-commission. gov.uk>(published on March 10, 2000).

* Cumper, supra note 12, at 365.

* The Times [London], Feb. 12, 1981 (Q.B.).

7 Bailey, supra note 20, at 533.
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effective. The new provisions will continue the requirement that religious education be included in the
basic curriculum of schools and the general duty of students to take part in an act of collective worship at
school. Standing advisory committees will also be able to make a determination that the provision
requiring worship to be of a broadly Christian character be disapplied for a particular school or class of
students.

There are a large number of state funded religious schools in Britain, controlled mostly by the Roman
Catholic and Anglican churches. While there are also a few Jewish and Methodist state-funded schools, funding
has not been provided for other religions, and a request by 2 of 28 independently funded Muslim schools was
denied.?® Further, in Choudhry v. Governors of Bishop Challoner Roman Catholic Comprehensive School”
it was held that state-funded Catholic schools may discriminate in favor of Catholics and refuse to admit non-
Catholic or non-Christian children on grounds that there are no places left.

VI. OFFICIAL OR QUASI-OFFICIAL GOVERNMENT ENTITIES RESPONSIBLE FOR
RELIGIOUS ISSUES
The role of the “established” churches has been described under II above. The Church Commissioners
who are responsible for managing the COE’s assets are represented in Parliament by a Member of Parliament
appointed by the Prime Minister to an unpaid position of Second Church Estates Commissioner. The Commis-
sioners also carry out administrative duties with regard to pastoral organizations.

The government generally does not contribute to the general expenses of church maintenance, although the
state does provide some help to repair historic churches. Assistance is also given to meet some of the costs of
repairing cathedrals. This funding is not restricted to COE buildings.

The government also shares with the COE the upkeep of over 300 churches of special architectural
or historic importance which are no longer used as parish churches and for which no alternative use can be
found. A Historic Chapels Trust exists to preserve redundant chapels and places of worship of other
denominations and faiths, including synagogues and temples, which are of particular architectural or historic
mterest.

The Sacred Land Project, sponsored by the World Wildlife Fund , was launched in 1997 with an aim to
create over 2,000 sacred sites in the United Kingdom. Working with local and other organizations, the Project
plans to reopen ancient pilgrim routes, create new paths, restore old shrines and develop sacred gardens.

Ministers of the established churches, as well as clergy from other religions, are employed by the state to
work in the armed forces, hospitals and prisons.

The independent Standing Advisory Commission on Human Rights in Northern Ireland has operated since
1973 to advise the government on the adequacy and effectiveness of the law and its application in preventing

* Cumper, supra note 12, at 381.
® [1992] 3 All ER 277 (HL).
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discrimination on the grounds of religious and political beliefs. In 1999 the Commission was replaced by a new
Northern Ireland Human Rights Commission.

VII. IMPORTANT ISSUES

A number of laws recognize and protect traditional practices of different religious groups. For example,
The Welfare of Animals (Slaughter or Killing) Regulations 1995,*° do not apply to the slaughter, without inflicting
unnecessary suffering, of an animal or a bird by the Muslim method for consumption by Muslims.

Adherence to a religious belief does not exempt a person from the normal requirements of the law. Thus,
a parent failing for religious reasons to provide medical care for a child is guilty of manslaughter ifthe child dies.*!
In R v: Adesanya,** the mother of two children who had small incisions cut into their cheeks at puberty accord-
ing to the Yoruba tribe custom, during which ceremony religious hymns were sung and the Lord praised, was
convicted of assault, but granted an absolute discharge. In 1986, an Asian Indian community was denied permis-
sion to scatter funeral ashes in a river in accordance with religious rites and warned of prosecution for pollution.*®
They were allowed to scatter ashes only at selected tidal points of the river.

In Ahmad v. Inner London Education Authority** a Muslim school teacher went to a mosque each
Friday for prayers, as his religion requires. Since, during his 45-minute absence, others had to do the teaching,
the school’s work was disrupted and his colleagues objected. He resigned after the employer asked him to go on
a part-time schedule ifhe continued taking off the time on Fridays. In an action for unfair dismissal, the Court held
that a provision in the then governing Education Act 1944 requiring that a person shall not receive any less
emolument for attending religious worship was to be read subject to the qualification that the right to worship
must be exercised in a way that does not conflict with the duty of full time-service.

The Road Traffic Act 1988, section 16, exempts any follower of the Sikh religion from the requirement of
wearing protective headgear when driving or riding a motor cycle. Sikhism requires Sikh males to wear long hair,
abeard, a turban, and carry other items. A similar exception is made in the construction industry.** However, in
Panesarv. Nestle Co. Ltd* arule forbidding the wearing of beards was upheld on grounds of hygiene. Similar
rules in other food establishments have also been upheld.

In Northern Ireland, the Fair Employment (Northern Ireland) Act 1989 makes indirect discrimination in
employment on grounds of religious beliefunlawful; direct discrimination was previously made unlawful by the
Fair Employment (Northern Ireland) Act 1976. The 1989 Act followed a report issued by the above stated
Standing Advisory Commission on Human Rights in 1987 that the previous statute had failed to improve em-
ployment opportunities for Catholics. The Prevention of Incitement to Hatred (Northern Ireland) Act 1970
makes it an offense to stir up hatred on several grounds, including religious belief.

*8.1.1995, No. 731.

“ Ry Downes, (1875) 1 QBD 25 (CCR).
124 New Law Journal 708 (1974).

* The Times [London], Sept. 26, 1986, at 9.
* [1978] Q.B. 36.

* Employment Act 1989, ch. 38, § 11.

% 1980] ICR 144 (C.A.).
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JUDICIAL AND ADMINISTRATIVE REMEDIES

Briefly stated, British courts exercise a wide range of powers of compulsion and provide remedies against
individuals, corporations, government officials, government agencies, etc., subject only to limited privileges at-
taching to the Crown and foreign sovereign states. A judicial remedy may be sought by any individual based on
abreach of any right, based on common law, statute, government regulations, etc.

Under tradition British courts have not possessed the general power to review the legality or constitution-
ality of Acts of Parliament. They interpret statutes and review administrative actions, including those taken by
national and local government authorities and tribunals. The courts also undertake judicial review of such actions
under the prerogative writs of mandamus, prohibition and certiorari. Injunctions and declarations are also issued.

The new Human Rights Act 1998 will enable individuals who believe that their individual rights, including
freedom of religion, have been breached to have their cases adjudged in domestic courts. The Act also provides
amethod for declaring the incompatibility of domestic legislation with the ECHR, without striking it down auto-
matically, by allowing the government to amend the offending provision.*” Section 13 of the Act was added to
address concerns expressed by religious groups that the Act could be used to interfere with matters of doctrine,
e.g. the ban on marriage of homosexual couples. It requires that if the determination of any question under the
Act might affect the exercise by a religious organization of the right to freedom of thought, conscience and
religion, the court “must have particular regard to the importance of that right.”” The provision was introduced
after the Government persuaded the House of Commons to remove amendments that were added in the House
of Lords, which inserted a number of defenses and qualifications for religious bodies. The amendments in the
Lords recognized the right to conduct a ceremony of marriage in accordance with the specific faith of the pastor
or the religious body. In replacing them with section 13, the Home Secretary explained that the aim of the section
was to ensure that churches would have protections consistent with the Convention but not to provide any
exemption fromit. A critic has claimed that the section has no logical or legal justification as telling the court to
have “particular regard” is superfluous or that it is misleading as it may wrongly lead to the beliefthat churches
have been given a special defense.*® Others fail to see the justification for treating the right to freedom of religion
as more important when it is claimed by a religious organization rather than another organization of conscience. *
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RELIGIOUS LIBERTY: THE LEGAL FRAMEWORKIN SELECTED OSCE COUNTRIES

UNITED STATES

ABSTRACT

Religious freedom has been a persistent theme of the American experiment since the first European colo-
nies were established early in the seventeenth century, and it remains a lively subject of public debate today. Over
time the relationship between government and religion has evolved from one in which Protestantism was estab-
lished by law to one in which a multiplicity of religious groups is allowed to thrive “according to the zeal of their
adherents and the appeal of their dogmas.” Primary in the legal protection afforded religious liberty in the United
States are the non-establishment and free exercise clauses of the First Amendment to the Constitution. But there
are also a variety of statutes that protect and promote religious liberty at both the national and the state levels, and
the United States subscribes as well to a number of international agreements promoting religious liberty.

This report summarizes the historical and legal background of church-state relations in the United States;
identifies the major laws and regulations that affect religious activities; sets forth the treaties and other international
commitments concerning religious liberty to which the U.S. subscribes; describes how religious organizations
gain legal status; and gives an overview of current political controversies concerning religious exemptions, educa-
tion vouchers, government aid to faith-based social service programs, and government sponsorship of devo-
tional activities and religious symbols. It concludes with an annotated bibliography of pertinent books and law
review articles and an appendix of the major constitutional and statutory provisions.

INTRODUCTION

From the earliest explorations of the New World by European explorers in the 15" and 16" centuries,
religion has been an important and continuing element of the American experience. Christopher Columbus and
his successors came seeking wealth and power but also with a mission of converting the native population. The
permanent colonies established by England and Holland in the 17" century similarly served a variety of social,
economic, and political purposes. But many emigrants came seeking refuge from the religious discrimination and
persecution they had experienced in England and other parts of Europe and the freedom to practice their chosen
faiths. Subsequent immigrants have often had a similar motivation.

The United States gradually developed a unique relationship between government and religion, one which
formally separates each from the other and allows all religious faiths to flourish or flounder “according to the zeal
of [their] adherents and the appeal of [their] dogma.”! But that separation occurred slowly, and how complete
that separation should be remains a subject of ongoing debate.

Some of'the colonies were initially founded with the Anglican Church of England as the established and
preferred faith. Others were founded by those who sought the freedom to practice a different faith. But even the
latter colonists often replicated the same kind of church-state unions from which they had fled. The only differ-
ence was that their formerly persecuted faiths became the preferred and established faiths. Thus, not only in the
southern colonies, where the Anglican Church continued to be the established church, but also in the New
England colonies, where Puritanism took root, the colonists used the powers of government to support and
ensure the observance of their faith and to impose disabilities on Catholics, Quakers, and other dissenters. A
greater degree of religious toleration existed in some of the middle colonies, such as New York and Pennsylvania.
But no colony prior to the American Revolution fully protected freedom of conscience.

'Zorachv. Clauson, 343 U.S. 306, 313 (1952).
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Continuing immigration and the liberating atmosphere of the New World gradually eroded those church-
state unions, however. By the time of the framing of the American Constitution in 1787 and of the religion clauses
of'the First Amendment in 1789, particular churches had lost their preferential status in a number of states and the
“state establishments that still existed. .. were general or multiple establishments of all the churches of each state.””
By 1833 no state maintained any kind of an established church.

Notwithstanding (or perhaps because of) the absence of formal government support, religion has flour-
ished in the United States. In 1830 Alexis DeTocqueville commented that “there is no country in the whole world
in which the Christian religion retains a greater influence over the souls of men than in America.” Reliable
statistics both historically and for today are elusive. But the available information testifies to the continuing persis-
tence and vigor of religious faith in the American polity. One recent study found that the ratio of the number of
U.S. residents to the number of churches was the same in 1990 as it had been in 1650. Polls by the New York
Times and CBS consistently find that 80-90 percent of Americans claim a religious identity as Protestant,
Catholic, Jewish, or “Other”; and polls by George Gallup consistently report that 80—90 percent of Americans
claim religion to be very important in their lives. For 1997 the Yearbook of American & Canadian Churches®
identified a record 213 religious bodies in the United States with a combined membership of 157,503,033 (out
of atotal population 0f267,368,000°) and noted that its report “does not include all religious bodies functioning
inthe United States.””” Indeed, the United States appears to be unique among major industrialized countries in the
persistence and strength of its people’s religious beliefs and commitments.®

The percentage breakdown of religious affiliations in the U.S. is also not entirely certain, but popular polls
and a recent academic study provide fairly similar results. When polls by the New York Times and CBS have
inquired about religious preferences over the last two decades, 55-60 percent of Americans have said that they
are Protestant, 22-25 percent Catholic, 2-4 percent Jewish, and 2-6 percent non-Christian or “Other.” The
National Survey of Religious Identification in 1990 found a slightly different breakdown—60 percent Protestant,
26 percent Catholic, 2 percent Jewish, and 1.5 percent non-Christian.’ Although showing religious pluralism,
these figures also evidence the predominantly Protestant history and heritage of the U.S. and the tendency of
religious minorities to assimilate into the majority Protestant culture.

The separation of church and state in the U.S. has not meant the absence of all government support for
religion or of all religious influence on government, however. Indeed, many observers suggest that there exists a
“civil religion” inthe U.S., a set of beliefs to which most Americans subscribe notwithstanding their religious
differences. Religion, it is said, is at the root of American exceptionalism, i.e., religion has fostered from colonial
days forward a beliefthat America is a “city upon the hill,” a “new Jerusalem,” and that America has a unique
purpose and destiny among the nations of the world. Predominantly Protestant in character, this civil religion, it is
said, undergirds American democracy, assimilates newcomers, and helps bind the nation together. '°

’Levy, Leonard W., The Establishment Clause: Religion and the First Amendment (1986), at 9.

‘DeTocqueville, Alexis, Democracy in America., Vol. 1 (1851), at 332, quoted in Pfeffer, Leo, Church, State, and
Freedom (1953), at 166.

‘Kosmin, Barry A., and Lachman, Seymour P, One Nation Under God: Religion in Contemporary American
Society (1993), at 5.

*National Council of Churches, Yearbook of American & Canadian Churches 1999 (Eileen W. Lindner, ed.), 1999.

*Information Please Almanac 1998 (Borgna Brunner, ed.), at 823. That means 59 percent of the American popula-
tion are reported to belong to some religious community.

"Yearbook of American & Canadian Church, supra, at v and 58.

*Kosmin and Lachman, One Nation Under God, supra, at 9.

’In both the remaining percentages are for the non-religious and those who refused to respond.

"’Kosmin and Lachman, One Nation Under God, supra, at 18-48.

170



Perhaps because of the interwoven nature of religion and culture inthe U.S , the government pays homage
to religion in numerous ways, notwithstanding the formal separation of church and state. Early in the history of the
republic the government set aside lands in the western territories for the erection of churches, and during the 19*
century the federal government gave grants to a number of religious groups for the purpose of converting Native
Americans to Christianity. Religious exercises were for many decades a part of the public school curriculain a
number of states. The phrase “In God We Trust” is both the national motto and an inscription on all U.S. coins
and paper money. The Pledge of Allegiance includes the phrase “under God.” The President, by Congressional
directive, declares a National Day of Prayer each year and routinely issues Thanksgiving and Christmas procla-
mations that are often religious in character. Religious institutions are generally exempt from property and income
taxes. Upon assuming office Presidents continue to swear their oaths upon the Bible and to include in their oaths
the phrase “so help me God,” although not required to do so by the Constitution. Congress and all the state
legislatures open their sessions with prayer. The government employs chaplains in prisons, hospitals, and the
military. Although the national and state governments in the U.S. give preference to no single church or faith, they
do recognize and acknowledge religion in numerous ways.

In sum, religion has historically been a critically important formative influence on American society and
culture and remains so today. The United States has evolved a framework for the relationship of church and state
that bars the government from fostering any particular religion and that protects the right of every person to freely
practice his or her chosen religious faith. Within that general framework both government and religion have
thrived. Although formally separate from government, religion influences government in numerous ways and
government, for its part, affirms and acknowledges the importance of religion in American society and culture.
But the relationship between religion and government remains a contentious issue in American society, with some
wanting a closer alignment and some wanting a fuller separation. The following sections detail the framework of
the present relationship and some of'the salient aspects of this ongoing debate.

I. LEGALAND CONSTITUTIONALBACKGROUND

A. Adoption of the Constitution

Although the American Revolution did not come to an end until the ratification of the Treaty of Paris
in 1783, the United States of America formally came into existence on March 1, 1781, when Congress
proclaimed ratification of the constitution for a confederation of states by that name. The Articles of
Confederation created a federal system of governance, with power divided between a national government
and the individual states. But because the revolution had been motivated by a deep and abiding resentment
ofthe excesses and abuses of the English monarchy, the Articles created only a weak national government
and left most real governmental authority with the states. The national government possessed no power
to tax, no power over commerce, and no power to enforce its decisions on the states. It could only
request their compliance and cooperation.

That structure quickly proved inadequate to the tasks facing the new nation; and as a conse-
quence, a new constitution was drafted in 1787 and went into effect in 1788. That document also
created a federal system of governance but vested significantly enhanced powers in the national
government. It also created the now-familiar structure of separated powers, vesting all legislative
powers “herein granted” in a bicameral Congress, the executive power in the President, and the
judicial power in the Supreme Court “and in such inferior Courts as the Congress may from time to
time ordain and establish.”!! The states, which initially numbered thirteen but now total fifty, retained
all governmental powers not delegated to the national government by the Constitution.

"U.S. Constitution, Article ITI, sec. 1.
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B. Order of priority

By its terms the Constitution is the “supreme law of the Land”'? and prevails over inconsistent
national (federal) statutes, state constitutions and statutes, treaties, and administrative regulations.
Federal statutes also prevail over inconsistent state constitutions, statutes, and regulations. Treaties
and federal statutes are equivalent under the Constitution, and whichever is adopted later in time
prevails over the other. The Supreme Court is the final arbiter of the meaning and interpretation of the
Constitution'* and of treaties and federal statutes. State supreme courts are the final arbiters of the
state constitutions and state statutes.

C. Publication of laws and regulations

Federal and state laws and regulations are published in a variety of sources. Federal laws are
formally published in the Statutes At Large, which are annual compilations of the laws adopted by
each session of Congress and are published by the Archivist of the United States. The United States
Government also publishes a codification of all of the national laws in effect entitled the United States
Code, which is supplemented by annual volumes each year and re-published in its entirety every six
years. Private publishers also print annotated versions of the U.S. Code. West Publishing Company
prints the United States Code Annotated and the Lawyers Cooperative Publishing Company prints
the United States Code Service, both of which are kept current by annual pocket parts. Adminis-
trative regulations adopted by the U.S. Government are published initially in the Federal Register, a
daily publication, and then codified in the Code of Federal Regulations. Every state, in turn, pub-
lishes the laws passed by each session of their legislatures as well as codified versions of all of the
laws in effect, and virtually every state also publishes its administrative regulations. Judicial decisions
of both the federal and the state courts are published in a number of sources.

All of the above are also now available online from a variety of sources, including Westlaw and
Lexis-Nexis.

D. Relief available to citizens

Individuals and organizations who believe their rights have been violated can generally chal-
lenge governmental statutes and regulations as well as particular actions that allegedly impair their
religious liberty. With respect to regulations the Administrative Procedure Act requires that federal
agencies publish proposed rules in the Federal Register in order to give interested persons an op-
portunity for comment before they are finalized.' It also permits interested persons to petition an
agency “for the issuance, amendment, or repeal of a rule.”!* Moreover, any person suffering legal
wrong as the result of an agency’s action may bring suit in federal district court for declaratory or
injunctive relief.'®

"U.S. Constitution, Article VI, par. 2.

“Marburyv. Madison, 5U.S. (1 Cranch) 137 (1803).
“5U.8.C. 553.
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II.

More generally, persons with claims that government has impaired their liberty in violation of the
Constitution or of particular federal statutes may bring suit in federal district court or in state courts of
general jurisdiction.!” Persons with claims that state or local governments have violated their state
constitutions or statutes can bring suit in state courts. Within each system of courts, adverse decisions
may be appealed to one or more appellate levels, with an ultimate appeal in each system to the U.S.
Supreme Court.

E. Respect for the courts

The American people may be the most litigious people on the face of the earth. Perhaps both as
a cause and as a consequence, judicial decisions at all levels are given substantial respect. Nonethe-
less, decisions of the U.S. Supreme Court and state and lower federal courts interpreting the Consti-
tution are sometimes highly controversial and precipitate vigorous political efforts to effect a change.
Moreover, resistance sometimes occurs with respect to the implementation of decisions that alter
existing social structures or cultural patterns, such as racial segregation or state-sponsored devotional
exercises. But usually compliance is high even with respect to controversial court decisions, and over
time compliance generally becomes nearly universal.

CONSTITUTIONAL PROVISIONS RELEVANT TO FREEDOM OF RELIGION OR
BELIEF
Unlike the Declaration of Independence and the Articles of Confederation, the U.S. Constitution makes no

reference to a deity. As initially ratified in 1788, it contained only one provision concerning religion. Article VI
provided:

[N]o religious Test shall ever be required as a Qualification to any Office or public Trust under
the United States.

But concern that the Constitution did not protect individual rights with sufficient certainty quickly led to the

drafting of a Bill of Rights during the first session of the First Congress and the ratification of the first ten amend-
ments to the Constitutionin 1791. The first of those ten amendments contains the most important constitutional
provisions relating not only to freedom of religion but also to the freedoms of speech, press, and association, as
follows:

Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof, or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances.

In addition, mention should be made of the due process clause of the Fourteenth Amendment:

... [N]or shall any State deprive any person of'life, liberty, or property, without due process of
law ...

A variety of statutes may be used depending upon the circumstances of a particular case. But two frequently
employed statutes are 28 U.S.C. 1331, which gives the federal district courts original jurisdiction “of all civil actions
arising under the Constitution, laws, or treaties of the United States™ and 42 U.S.C. 1983, which provides that an injured
party has a civil cause of action against any person who, under the color of law, causes a “deprivation of any rights,
privileges, or immunities secured by the Constitution and laws™ of the United States.
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Although the due process clause does not mention religion or the other rights protected by the First
Amendment, judicial decisions have held the “liberty” protected from undue state interference by the clause to
incorporate all of the protections of the First Amendment, including those relating to the free exercise and the
establishment of religion.'® As a consequence, the states are subject to the same national constitutional standards
concerning religion as the federal government.

The judicial interpretation of the religion clauses of the First Amendment continues to be a matter of
controversy, with the decisions sometimes stressing the separation of church and state and sometimes affirming
benevolent accommodation. But as an overarching construction the Supreme Court has held the clauses to
impose a mandate of neutrality on government with respect to religion. As the Court said in Epperson v.
Arkansas"’:

Government in our democracy, state and national, must be neutral in matters of religious theory;,
doctrine, and practice. It may not be hostile to any religion or to the advocacy of no-religion; and it
may not aid, foster, or promote one religion or religious theory against another or even against the
militant opposite. The First Amendment mandates governmental neutrality between religion and irreligion,
and between religion and nonreligion.

Finally, it should be noted that all of the fifty states of the U.S. have provisions in their constitutions concern-
ing religion. Often these provisions simply track the First Amendment, but in a number of instances the state
constitutional provisions provide for a more strict separation of church and state than do the national constitu-
tional provisions.

III. INTERNATIONAL COMMITMENTS
A. Treaty commitments
The U.S. is generally an advocate of religious liberty at the international level and adheres to a
number of formal treaty commitments as well as less formal arrangements promoting religious free-
dom. Treaty commitments include the following:

1.  UNITED NATIONS CHARTER.*

Among the purposes of the United Nations stated in its Charter is one “to achieve international
co-operation ... in promoting and encouraging respect for human rights and for fundamental free-
doms for all without distinction as to race, sex, language, or religion .. ..”’*! That purpose is reiterated
in the provisions of the Charter concerning the functions of the General Assembly* and of the
Economic and Social Council >* The United States led the effort to create the United Nations and
ratified the Charter in 1945.

®Cantwell v. Connecticut, 310 U.S. 296 (1940) (free exercise clause incorporated) and Everson v. Board of Educa-
tion, 330 U.S. 1 (1947) (establishment clause incorporated).

393 U.S. 97, 103-04 (1968).

*59 Stat. 1031; 3 Bevans 1153.

*"United Nations Charter, Art. 1(3).

2Id. Art. 13.

®Id. Art. 62.
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2. INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS*
Article 18 of'this Covenant provides as follows:

1. Everyone shall have the right to freedom of thought, conscience and religion. This right
shall include freedom to have or to adopt a religion or belief of his choice, and freedom, either
individually or in community with others and in public or private, to manifest his religion or belief
in worship, observance, practice and teaching,

2. No one shall be subject to coercion which would impair his freedom to have or to adopt
areligion or belief of his choice.

3. Freedom to manifest one’s religion or beliefs may be subject only to such limitations as are
prescribed by law and are necessary to protect public safety, order, health, or morals or the
fundamental rights and freedoms of others.

4. The States Parties to the present Covenant undertake to have respect for the liberty of
parents and, when applicable, legal guardians to ensure the religious and moral education of
their children in conformity with their own convictions.

The Covenant obligates its Parties “to adopt such legislative or other measures as may be
necessary to give effect to the rights recognized in the present Covenant.”* The United States
supported the Covenant when it was put forward as a treaty by the General Assembly in 1966 and,
after considerable delay for reasons unrelated to the provisions concerning religion, ratified the Cov-
enant in 1992.

3. HAGUE CONVENTION OF 1899%*

This pioneering effort to introduce an element of humanity into the means of waging war and the
treatment of prisoners of war contains a number of provisions relating to religion. With respect to the
treatment of prisoners of war Article 18 provides as follows:

Prisoners of war shall enjoy every latitude in the exercise of their religion, including atten-
dance at their own church services, provided only they comply with the regulations for order
and police issued by the military authorities.

On the means of waging war Article 27 provides:
In sieges and bombardments all necessary steps should be taken to spare as far as possible

edifices devoted to religion, art, science, and charity, hospitals, and places where the sick and
wounded are collected, provided they are not used at the same time for military purposes.

*TIAS __ (1992).

*Id. Art. 2(1).
37 Stat. 1803 (1902).
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On the treatment of civilians in occupied territory Article 46 provides:

Family honors and rights, individual lives and private property, as well as religious convic-
tions and liberty, must be respected.

The U.S. ratified the Convention in 1902 and considers it still to be in force, except to the extent
it has been superseded by the Hague Convention on the Laws and Customs of War on Land of 1907
and the Geneva Conventions of 1949.

4. HAGUE CONVENTION RESPECTING THE LAWS AND CUSTOMS OF WAR
ON LAND OF 1907
This Convention generally carried forward the provisions concerning religion from the 1899
Convention. With respect to the treatment of prisoners of war Article 18 provides as follows:

Prisoners of war shall enjoy complete liberty in the exercise of their religion, including atten-
dance at the services of whatever Church they may belong to, on the sole condition that they
comply with the measures of order and police issued by the military authorities.

With respect to the means of waging war Article 27 provides:

In sieges and bombardments all necessary steps must be taken to spare, as far as possible,
buildings dedicated to religion, art, science, or charitable purposes, historic monuments, hospi-
tals, and places where the sick and wounded are collected, provided they are not being used at
the time for military purposes.

With respect to treatment of civilians in occupied tertitory Article 46 reiterates the 1899 Con-
vention:

Family honor and rights, the lives of persons, and private property, as well as religious
convictions and practice, must be respected.

The U.S. ratified the Convention in 1910 and considers it still to be in force and to be supple-
mented, but not replaced, by the Geneva Conventions of 1949.

5. GENEVA CONVENTIONS OF 19492

These four Conventions all seek to impose humanitarian considerations on the treatment of the
sick and wounded, prisoners of war, and civilians in hostile or occupied territories during time of war
or other armed conflict. The common Article 3 of all of the Conventions requires that such persons be
“treated humanely, without any adverse distinction founded on race, color, religion or faith, sex, birth
or wealth, or any other similar criteria.”” But there are additional provisions concerning religion as well.

736 Stat. 2227 (1910).

*There are four Geneva Conventions — 6 UST 3114; 6 UST 3217; 6 UST 3316; and 6 UST 3516.
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Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed
Forces in the Field provides in Article 17:

Bodies shall not be cremated except for imperative reasons of hygiene or for motives based
onthereligion of the deceased . . .. (Parties to the conflict) shall further insure that the dead are
honourably interred, if possible according to the rites of the religion to which they belonged, that
their graves are respected, grouped if possible according to the nationality of the deceased,
properly maintained and marked so that they may always be found.

Article 33 of Convention (IIT) Relative to the Treatment of Prisoners of War requires that
“chaplains . .. be granted all facilities necessary to provide for . . . religious ministration to prisoners of
war,” and Article 34 provides:

Prisoners of war shall enjoy complete latitude in the exercise of their religious duties, includ-
ing attendance at the services of their faith, on condition that they comply with the disciplinary
routine prescribed by the military authorities. Adequate premises shall be provided where
religious services may be held.

Article 27 of Convention (IV) Relative to the Protection of Civilian Persons in Time of War
states that “[p]rotected persons are entitled, in all circumstances, to respect for their persons, their
honour, their family rights, their religious convictions and practices, and their manners and customs.”
Article 38 provides that aliens in the territory of a party to an armed conflict ““shall be allowed to
practise their religion and to receive spiritual assistance from ministers of their faith.” With respect to
civilians in occupied territories Article 58 requires the Occupying Power to “permit ministers of
religion to give spiritual assistance to the members of their religious communities [and to] accept
consignments of books and articles required for religious needs and [to] facilitate their distribution in
occupied territory.” Article 86 requires a Detaining Power to “place at the disposal of interned
persons, of whatever denomination, premises suitable for the holding of their religious services.”
Finally, Article 93 provides that “[i|nternees shall enjoy complete latitude in the exercise of their
religious duties, including attendance at the services of their faith, on condition that they comply with
the disciplinary routine prescribed by the detaining authorities” and that “[m]inisters of religion who
are interned shall be allowed to minister freely to the members of their community.”

The United States ratified all four conventions in 1956.

All of these treaties are generally self-executing in the United States with the exception of the
Covenant on Civil and Political Rights. In giving its advice and consent to the Covenant, the Senate
provided that Articles 1-27 would not be self-executing, which means that the provisions could not
be considered legally binding in U.S. courts until implementing legislation had been adopted.*’ But
most of the rights set forth in these articles are considered to be protected by the Bill of Rights and
existing statutes in the U.S. In addition, it should be noted that the U.S. has enacted a statute imposing
criminal penalties on persons who commit grave breaches of the Geneva Conventions or war crimes
as defined by the Hague Convention of 1907 3

®See 138 CONG. REC. S 4784 (daily ed. April 1, 1992).

*18U.S.C.2441.
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B. Non-treaty commitments
Major non-treaty commitments involving religious liberty in the international arena include the
following:

1. UNIVERSAL DECLARATION OF HUMAN RIGHTS?!

The Universal Declaration was put forward by the General Assembly in 1948 not as a treaty
but as a statement of aspiration for the world community, a “common standard of achievement for all
peoples and all nations.” Article 18 of the Declaration provides as follows:

Everyone has the right to freedom of thought, conscience and religion; this right includes free-
dom to change his religion or belief, and freedom, either alone or in community with others and
in public or private, to manifest his religion or beliefin teaching, practice, worship and observance.

The U.S. strongly supported the Universal Declaration when it was initially adopted.

2. FINAL ACT OF THE CONFERENCE ON SECURITY AND COOPERATION

IN EUROPE**

This document, signed by the representatives of 35 states, including the U.S., in 1975 was put
forward not as a treaty but as a statement of intent in promoting defente among the participants.
Among the principles articulated in the document as governing the parties’ mutual relations was one
concerning human rights, which stated in part as follows:

The participating States will respect human rights and fundamental freedoms, including the
freedom of thought, conscience, religion or belief, for all without distinction as to race, sex,
language or religion . . .. Within this framework the participating States will recognize and re-
spect the freedom of the individual to profess and practise, alone or in community with others,
religion or belief acting in accordance with the dictates of his own conscience.

The participating States . .. confirm that religious faiths, institutions and organizations, prac-
tising within the constitutional framework of the participating States, and their representatives
can, in the field of their activities, have contacts and meetings among themselves and exchange
information.

The intentions stated in the Final Act are subject to ongoing monitoring and critique by the
Organization on Security and Cooperation in Europe (OSCE), which includes all of the European
countries and all of the successor states to the Soviet Union as well as the United States and Canada.
The principles regarding religious freedom have been repeatedly reaffirmed in subsequent documents
issued under OSCE auspices, such as the Madrid Concluding Document of 1983, the Vienna Con-
cluding Document of 1989, and the Copenhagen Concluding Document of 1990. The United States
in 1976 created its own Commission on Security and Cooperation in Europe to monitor and pro-
mote compliance with the Final Act and subsequent agreements of the OSCE.**

*General Assembly Resolution 217A (I1I) (Dec., 1948).

“Reprinted in Brownlie, Ian, Basic Documents on Human Rights (1992), at 391.
¥PL. 94-304 (June 3, 1976); 90 Stat. 661.
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C.

3. UNITED NATIONS DECLARATION ON RELIGIOUS INTOLERANCE?**

In 1981 the General Assembly of the United Nations adopted the “Declaration on the Elimi-
nation of All Forms of Intolerance and of Discrimination Based on Religion or Belief.” Building on
the obligations contained in the UN Charter, the Universal Declaration of Human Rights, and other
human rights documents, the Declaration affirmed the right of everyone “to freedom of thought,
conscience and religion”; detailed the elements of such freedom,; affirmed the right of parents to
instruct their children in religious matters;, condemned discrimination on the basis of religion or
beliefas an “affront to human dignity”” and a “violation of human rights and fundamental freedoms
...”; and called on all states to take “effective measures to prevent and eliminate” such discrimina-
tion. The United States played an active role in the drafting of the Declaration and supported its
adoption.

Statutes authorizing the international advocacy of religious liberty
Finally, it should be noted that Congress has adopted several statutes and provided funding for

U.S. efforts to promote religious liberty internationally. The two major statutes are as follows:

1. HUMANRIGHTS REPORTS
In the mid-1970s Congress added to the Foreign Assistance Act of 1961*° a provision stating
asfollows:

The United States shall, in accordance with its international obligations as set forth in the
Charter of the United Nations and in keeping with the constitutional heritage and traditions of
the United States, promote and encourage increased respect for human rights and funda-
mental freedoms throughout the world without distinction as to race, sex, language, or reli-
gion. Accordingly, a principal goal of the foreign policy of the United States shall be to
promote the increased observance of internationally recognized human rights by all coun-
tries.*

To effectuate that purpose Congress amended the Foreign Assistance Act to bar both eco-
nomic and military assistance to “any country the government of which engages in a consistent
pattern of gross violations of internationally recognized human rights.”*” In addition, Congress
required the Secretary of State to submit annual reports on “the status of internationally recognized
human rights” in countries recetving U.S. foreign assistance and in all other foreign countries that
are members of the United Nations.*® Those reports have quickly become authoritative docu-
ments on the state of human rights in countries around the world, including the state of religious
freedom. Finally, this statute created the position of Coordinator of Human Rights in the Depart-
ment of State, subsequently upgraded to Assistant Secretary for Democracy, Human Rights, and
Labor, to serve as the focal point for promoting U.S. international human rights concerns, including
religious liberty**

*GA. res. 36/55,36 UN. GAOR Supp. (No. 51), at 171, U.N. Doc. A/36/684 (1981).

#22U.S.C. 2151 et seq.
T4 § 2304(a)(1).

14 §§
7 8§

2151n(a) and 2304(a)(2).
2151n(d) and 2304 (b).

*Id. § 2651a(c)(2) (West Supp. 1998).
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2. INTERNATIONAL ADVOCACY OF RELIGIOUS FREEDOM
In 1998 Congress enacted into law the “International Religious Freedom Act.”* The Act

+  gives heightened priority to the promotion of religious freedom and to combating religious perse-
cution internationally as foreign policy objectives for the U.S ;

+ creates an Office of International Religious Freedom headed by an Ambassador at Large for
Religious Freedom within the State Department to “advance the right to freedom of religion
abroad, to denounce the violation of that right, and to recommend appropriate responses by the
United States Government when this right is violated”;

+ requires the Secretary of State, with the assistance of the Ambassador at Large, to submit to
Congress an “Annual Report on International Religious Freedom” as a supplement to the
Department’s annual human rights reports;

 requires the President to impose one of a number of listed measures ranging from a private
demarche to economic sanctions on countries found to violate religious freedom; and

+  requires the President to impose at least one form of economic sanctions on countries found to
have engaged in “particularly severe violations of religious freedom” or, alternatively, to take
other commensurate action or to negotiate a binding agreement for the cessation of the offending
actions.

IV. MAJOR LAWS AND REGULATIONS AFFECTING RELIGIOUS ACTIVITIES

Without question the most important laws affecting religious activities in the United States are the free
exercise and establishment of religion clauses of the First Amendment and the due process clause of the Four-
teenth Amendment. Although worded generally, the clauses have been construed in numerous court decisions
concerning such matters as the conduct of religious activities by government, public aid to religious institutions,
and government regulation of religious entities and religious practices. Although many of the decisions remain
highly controversial, the courts have generally construed these clauses to limit government’s involvement with
religion and to afford individuals and religious organizations broad freedom to pursue their religious interests
largely free from governmental interference.

At the national level, constitutional liberty has been reinforced by numerous statutory provisions.
There is no constitutional requirement that religious entities be exempted from nondiscriminatory gov-
ernment regulation*'; and religious organizations can be, and often are, subjected to such general regu-
latory statutes as the Fair Labor Standards Act,** which imposes minimum wage and maximum hour
standards on employers. The establishment clause also has been construed to impose substantial limita-
tions on the ability of government to provide direct financial support to religious organizations.* But
federal law, nonetheless, is honeycombed with religious exemptions that protect and encourage religious
persons and entities and insulate them from governmental interference.

The income tax exemption and charitable contribution statutes, described infia (see p. 184), for instance,
provide substantial financial incentives for religion. The tax code also allows ministers to receive either a parson-
age or a housing allowance from their congregations free of any income tax** and exempts ministers, members of

“PL.105-292 (Oct. 27, 1998); 112 Stat. 2787; 22 U.S.C. 6401 et seq.

“"Employment Division, Oregon Department of Human Resourcesv. Smith, 494 U.S. 872 (1990).
29U.8.C. 201 et seq.

“See, e.g., Lemonv. Kurtzman, 403 U.S. 602 (1971) and Bowen v. Kendrick, 487 U.S. 589 (1988).
26 U.S.C. 107.
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religious orders, and Christian Science practitioners who attest that they are religiously opposed to participation
in public social insurance programs, and members of religious faiths with tenets against such participation, from
having to pay Social Security taxes.* The federal government is also subject to the Religious Freedom
Restoration Act,* which mandates that religious practices be exempted from burdensome governmental
regulations and actions unless those regulations and actions are necessary to serve a compelling governmental
interest.

This pattern of protection and solicitude may also be seen in federal civil rights statutes. These
statutes protect individual religious beliefs and practices by prohibiting non-religious persons and
entities from discriminating on religious grounds. But they also protect the autonomy of religious
institutions by exempting such entities from the bans on religious discrimination. Several examples of
either or both of these phenomena are as follows:

A. Title VII of the Civil Rights Act of 1964*

Title VII bars most public and private employers from discriminating in their employment
practices on the grounds of race, color, religion, sex, and national origin. With respect to religion
Title VII defines the nondiscrimination mandate to mean that an employer must “reasonably ac-
commodate an employee’s or prospective employee’s religious observance or practice” unless to
do so would impose an “undue hardship on the conduct of the employer’s business.”*® But Title
VII also protects the autonomy of religious organizations by exempting them from this religious
nondiscrimination mandate:

This subchapter shall not apply . . . to areligious corporation, association, educational institu-
tion, or society with respect to the employment of individuals of a particular religion to perform
work connected with the carrying on by such corporation, association, educational institution,
or society of its activities.”

Somewhat redundantly, Title VII also generally exempts employers from the religious nondis-
crimination requirement if religion is a “bona fide occupational qualification reasonably necessary to
the normal operation of that particular business or enterprise” and exempts religious schools from the
requirement “if the curriculum of such school, college, university, or other educational institution or
institution of learning is directed toward the propagation of a particular religion.”*° Religious organiza-
tions that are covered by Title VII, in other words, are subject to its prohibitions with respect to
employment discrimination on grounds of race, color, sex, and national origin, but are free to dis-
criminate on religious grounds.

Title VII is enforced by the Equal Employment Opportunity Commission (EEOC), and ag-
grieved individuals have a right both to file a complaint with the EEOC and to bring suit against their

26 U.S.C. 1401(e) and (g) (West Supp. 1998).
“42U.S.C. 2000bb ef seq.

42 U.S.C. 2000¢ et seq.

“Id. § 2000e().

Id. § 2000¢-1(a).

“Id. § 2000¢-2(c).
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employers. The EEOC’s guidelines regarding religious discrimination are published at 29 CFR 1605
(1997).

B. Fair Housing Act of 1968

The Fair Housing Act makes it unlawful for most individuals and organizations to discriminate in
the sale or rental of housing and in related real estate transactions on the grounds of race, color,
religion, sex, familial status, or national origin.** But the Act exempts religious organizations from the
prohibition of religious discrimination with respect to any non-commercial housing it owns or oper-
ates, as follows:

Nothing in this subchapter shall prohibit a religious organization, association, or society, or
any nonprofit institution or organization operated, supervised, or controlled by or in conjunction
with a religious organization, association, or society, from limiting the sale, rental, or occupancy
of dwellings which it owns or operates for other than a commercial purpose to persons of the
same religion, or from giving preference to such persons, unless membership in such religion is
restricted on account of race, color, or national origin.**

The Act is enforced administratively by the Department of Housing and Urban Development, >*
and aggrieved individuals may file suit as well.>* The Department’s primary regulations regarding the
Act are published at 24 CFR 100 (1997).

C. Americans with Disabilities Act (ADA)*

The ADA, enacted in 1990, generally bars discrimination against persons with disabilities in
employment, public services, and public accommodations. But similarly to Title VIL, the Act allows
religious organizations to give priority to religious considerations in their employment practices not-
withstanding the Act’s prohibition of employment discrimination against the disabled, as follows:

Religious entities.
(1) In general

This subchapter shall not prohibit a religious corporation, association, educational institution,
or society from giving preference in employment to individuals of a particular religion to perform
work connected with the carrying on by such corporation, association, educational institution,
or society of its activities.

(2) Religious tenets requirement

Under this subchapter, a religious organization may require that all applicants and employees
conform to the religious tenets of such organization.”’

"42U.S.C. 3601 et seq.

Id. §§ 3604-3606.

°Id. § 3607(a).

*Id. §§ 3608-3612.

“Id. § 3613.

*42U.S.C. 12101 et seq.
7Id. § 12113(c).
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Religious organizations, in other words, can employ religious preferences in their employment
practices and discriminate against disabled persons who are otherwise qualified for employment but
who do not share the organizations’ religious beliefs. But if a disabled individual who is otherwise
qualified for a job meets the organization’s religious requirements, the organization may not discrimi-
nate against him or her. The EEOC administers the employment nondiscrimination provisions of the
ADA, and aggrieved individuals may both file a complaint with the EEOC and institute suit as well.
The agency’s regulations implementing this aspect of the AD A are published at 29 CFR 1630.

The ADA also requires that most public accommodations be made accessible to the disabled.
But it exempts religious organizations entirely from that requirement, as follows:

The provisions of this subchapter shall not apply to . .. religious organizations or entities
controlled by religious organizations, including places of worship.*®

The Department of Justice is the lead agency in enforcing the public accommodations provisions
ofthe ADA, and its regulations on the matter are published at 28 CFR 36 (1997). Aggrieved indi-
viduals may also institute suit under this section of the ADA.

Other instances of the special treatment often afforded religion might also be cited. After the Supreme
Court held the free exercise clause not to require the military to allow a Jewish rabbi to wear a skullcap while
on duty,” for instance, Congress adopted a statute allowing members of the armed services to wear unobtru-
sive items of religious apparel.®® Similarly, after the Court held the free exercise clause not to protect Native
Americans who used peyote in sacramental ceremonies from criminal prosecution,® Congress enacted a
statute protecting such sacramental use.®> When trustees in bankruptcy began to seek recovery of debtors’
tithes to their church as “fraudulent transfers,”” Congress amended the bankruptcy code to protect the tithes.

It should be noted that these exemptions are not necessarily constitutionally compelled. The Supreme
Court has construed the free exercise clause not to require any religious exemptions from otherwise neutral
and generally applicable laws.** Moreover, it has at times held particular exemptions to violate the establish-
ment clause.* Nonetheless, such exemptions are a frequent occurrence at both the federal and state levels of
government.

V. LAWSAFFECTING THE OPERATION OF RELIGIOUS ORGANIZATIONS

Religious organizations do not need to pursue any particular legal procedure in order to lawfully exist in the
U.S. Interested persons can simply come together as voluntary unincorporated associations. But in practice
most religious organizations choose to obtain the benefits of corporate and tax-exempt status, and both proce-

*Id. § 12187.

YGoldman v. Weinberger, 475 U.S. 503 (1986).

“10U.S.C. 774.

“Employment Division, Oregon Department of Human Resourcesv. Smith, 494 U.S. 872 (1990).
“42U.S.C. 199%6a.

“The “Religious Liberty and Charitable Donation Protection Act of 1998,” PL. 105-183 (June 19, 1998); 11 U.S.C.A
548.

“Employment Division, Oregon Department of Human Resources v. Smith, supra.

“See, e.g., Texasv. Bullock, 489 U.S. 1 (1989) (state sales tax exemption for periodicals and books that promoted
the teachings of a religious faith held to be too narrowly confined to religious organizations).
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dures require applications to governmental entities. Corporate status, which is obtained under state rather than
federal law, allows an organization perpetual existence regardless of changes in leadership and membership and
limits the liability of its members. In some states religious organizations can incorporate under the states’ general
incorporation statutes, while in others there are separate procedures for nonprofit organizations.* In all cases the
procedures are fairly simple and inexpensive, and the state’s grant of corporate status is ministerial in nature.

Tax exempt status, in turn, both frees a religious organization from having to pay taxes of various kinds and,
inthe case of income taxes, allows donors to deduct contributions to the organization from their taxable income.
At the federal level exemption from the income tax is conferred pursuant to § 501(c)(3) of the tax code, which
provides as follows:

(a) Exemption from taxation.—An organization described in subsection (c) or (d) or section
401(a) shall be exempt from taxation under this title unless such exemption is denied under section
502 or 503.

®)....

(c) List of exempt organizations—The following organizations are referred to in subsection

(@):
...
Q...

(3) Corporations, and any community chest, fund, or foundation, organized and operated
exclusively for religious, charitable, scientific, testing for public safety, literary, or educational pur-
poses, or to foster national or international amateur sports competition (but only if no part ofits
activities involve the provision of athletic facilities or equipment), or for the prevention of cruelty to
children or animals, no part of the net earnings of which inures to the benefit of any private shareholder
or individual, no substantial part of the activities of which is carrying on propaganda, or otherwise
attempting, to influence legislation (except as otherwise provided in subsection (h)), and which does
not participate in, or intervene in (inchuding the publishing or distributing of statements), any political
campaign on behalf of (or in opposition to) any candidate for public office.®’

Status as a 501(c)(3) organization, in turn, enables a religious organization to receive donations from
individuals and corporations which are deductible from the donors’ gross income for federal income tax pur-
poses.*® An organization obtains tax-exempt status by application to the Internal Revenue Service (IRS) of the
U.S. Treasury Department, and a donor can claim a deduction for a charitable contribution on his or its tax
return. The IRS reviews an application for compliance with the statutory standards for tax exemption, but the
decision in no way turns on the nature of the applicants’ religious beliefs or practices.

Religious organizations are also often exempt, pursuant to state law, from a variety of state taxes, including
income taxes, property taxes, and sales taxes.

“One state (Virginia) does not allow religious organizations to incorporate. See Constitution of Virginia, Art. IV,
§ 14.

726 U.8.C. 501(c)(3).

*26U.S.C. 170.
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Religious exemptions from taxation have generally been held not to be a matter of constitutional entitlement
but of governmental discretion.” All religious associations may avail themselves of these legal benefits without
discrimination.

VI. OFFICIALAND QUASI-OFFICIALENTITIES RESPONSIBLE FOR RELIGIOUS

ISSUES

There is no government agency with general oversight authority for religious issues or entities at either the
federal or state level. There are, however, a number of agencies that deal with particular aspects of religion. The
newly created Office for International Religious Freedom in the State Department promotes religious freedom
internationally. The Equal Employment Opportunity Commission reviews individual claims of religious discrimi-
nation in employment. The Internal Revenue Service checks the applications of religious organizations for tax-
exempt status for compliance with the statutory conditions. The Selective Service System evaluates applicants
for conscientious objector status. But no government agency examines the merits of the beliefs and practices of
religious groups, nor could any agency do so consistent with the First Amendment.”

VII. IMPORTANT ISSUES

Religious issues often elicit great passion and precipitate heated controversy in the United States. That
has been true historically and remains true today. Major issues currently under debate in the U.S. include
whether religious practices generally ought to be exempt from burdensome regulations as a matter of legal
right, whether public funding ought to be extended to private sectarian schools in the form of vouchers,
whether faith-based organizations ought to be eligible for public grants, and whether government ought to be
able to sponsor religious activities in the public schools and otherwise affirm the nation’s religious heritage.

A. Religious exemptions.

The controversy about religious exemptions is complex but highly significant. From a policy
perspective, the issue concerns whether religious practices ought to be legally entitled to special
treatment from government or should be treated the same as secular practices. But the issue also
raises major questions about how various provisions of the Constitution should be interpreted.

The issue has developed as an ongoing debate between the Supreme Court and Congress. The
Supreme Court in 1990 in Smith v. Employment Division, Oregon Department of Human Re-
source’ held the free exercise clause not to require any religious exemptions from otherwise neutral
and generally applicable laws. That decision altered what had been the standard of review for most
free exercise cases, at least nominally, for the prior quarter of a century. During that time the Court
had generally employed a strict scrutiny standard to evaluate most free exercise claims. That standard
required that government actions which infringed on religiously motivated practices, even under stat-
utes or regulations of general applicability, violated the free exercise clause of the First Amendment
unless they could be shown to serve a compelling public interest and to be no more restrictive than
necessary. In other words, if government action could not meet the tests of compelling public interest
and least restrictive means, the religious practices in question had to be exempted from the pertinent

“Walz v. Tax Commission of New York, 397 U.S. 664 (1970); The Jimmy Swaggart Ministries v. Board of Equaliza-
tion of California, 493 U.S. 378 (1990); Bob Jones University v. United States, 461 U.S. 574 (1983).

"United Statesv. Ballard, 322 U.S. 78 (1944).

7494 U.S. 872 (1990).
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statute or regulation. Although the test was often not rigorously applied by the courts, its balancing of
interests gave a clear edge to the practice of religion.

In Smith, however, the Court largely abandoned the strict scrutiny standard for free exercise cases.
It said that the free exercise clause never “relieves an individual of the obligation to comply with a valid
and neutral law of general applicability.””* The strict scrutiny standard, it said, permitted every individual
“to become a law unto himself,” “court[ed] ... anarchy,” and created “a private right to ignore generally
applicable laws.”” Religious minorities, it said, could seek protection for their religious practices in the
political process, but they had no constitutional right to obtain exemptions in the courts. Thus, where the
free exercise clause had previously been construed to give special protection to religiously based prac-
tices, in Smith it was re-interpreted to require only nondiscriminatory treatment of religion.

Congress responded to the Smith decision in 1993 by enacting the Religious Freedom Restoration
Act (RFRA).” That statute sought to restore strict scrutiny as the standard of review for free exercise
cases, albeit as a statutory standard rather than a constitutional standard. RFRA barred government
from substantially burdening a person’s exercise of religion, even under statutes or regulations of general
applicability, unless government could demonstrate that application of the burden furthered a compelling
governmental interest and was the least restrictive means available. RFRA also allowed aggrieved per-
sons to file suit.

But in 1997 in City of Boerne, Texas v. Flores™ the Supreme Court held RFRA to be uncon-
stitutional, at least as applied to the states. The Court said that RFRA exceeded Congress’ power to
determine the scope of constitutional rights under § 5 of the Fourteenth Amendment and was so
broad that it constituted “a considerable congressional intrusion into the States’ traditional preroga-
tives and general authority to regulate for the health and welfare of their citizens.” In other words, it
held RFRA to be unconstitutional as applied to the states because it violated the principles of feder-
alism inherent in the Constitution.

Congress is now considering legislation to respond to this latest decision, as many Members and
interest groups remain concerned that the nondiscriminatory construction of the free exercise clause
in Smith provides insufficient protection for religion.” The Clinton Administration still contends that
RFRA remains constitutional as applied to the federal government, but the federal appellate courts
have divided on that issue and the Supreme Court has not yet addressed it.”” The issues of whether

"Id. at 884.

"Id. at 884-86.

"PL.103-141 (Nov. 16, 1993); 42 U.S.C. 2000bb et seq.

®521U.S.407 (1997).

“On July 15,1999, the House of Representatives adopted H.R. 1681, the “Religious Liberty Protection Act of 1999.”

See 145 CONG REC. H 5608 (daily ed. July 15, 1999). The bill is an attempt to apply a strict scrutiny standard to the states
with respect to burdens on religious exercise on the basis of different constitutional powers than the one the Supreme
Court found unavailing in Boerne. That bill and a similar Senate version (S. 2081) are now pending in the Senate. The
constitutionality of these bills, it should be noted, is also a subject of debate.

"Compare Alamo Christian Churchv. Clay, 137 F.3d 1366 (D.C. Cir. 1998); Brown v. United States, 1999 U.S. App.

LEXIS 5297 (2d Cir 1999); and In re Young, 141 F.3d 854 (8" Cir.), cert. den., 119 S.Ct. 43 (1998) (all holding or assuming
RFRA still to be valid with respect to the federal government) with Saleemv. Helms, 1997 U.S. App. LEXIS 22572 (7" Cir.
1997) (holding that a federal prisoner had no claim under the free exercise clause and refusing to consider the prisoner’s
RFRA claim, saying summarily that Boerne held RFRA to be unconstitutional) and Patel v. United States, 1997 U.S. App.
LEXIS 34067 (10" Cir. 1997) (considering only a federal prisoner’s constitutional claims of violations of his religious
rights and dismissing his RFRA claim, summarily citing Boerne as holding RFRA to be unconstitutional).
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religious practices ought generally to be entitled to special treatment by government and of Congress’
powers to mandate such special treatment, in short, remain subjects of vigorous controversy.

B. Education vouchers

For the past two decades, debate has swirled around the question of whether publicly funded
vouchers ought to be given to parents to enable them to choose the elementary and secondary
school(s) their children attend. The most controversial aspect of that debate — and one that has both
policy and constitutional aspects — has concerned whether private sectarian schools ought to be
included in the universe of schools eligible to be attended by voucher students. Proponents contend
that a universal voucher system would benefit all schools, because the need to compete for students
would require schools to improve or perish. But no state or school district has adopted a universal
voucher system as yet. Instead, recent proposals have promoted voucher programs limited to chil-
dren in inner city schools or failing schools, contending that these children deserve to have a choice
between their present schools and better schools elsewhere. Opponents of both kinds of proposals,
on the other hand, argue that vouchers will drain badly needed funds from the public schools and that
such programs violate the establishment clause of the First Amendment.

Wisconsin, Ohio, and Florida have all initiated voucher programs which allow attendance at
private sectarian schools, the first two for particular cities (Milwaukee and Cleveland, respectively)
and the latter for all students attending public schools in the state deemed to be failing. The Milwau-
kee and Cleveland programs have both been upheld as not violating the establishment of religion
clause.” But a later version of the Cleveland voucher program has been held unconstitutional,” and
the exclusion of private sectarian schools from voucher programs in Vermont and Maine has been
held to be constitutionally mandated by the establishment clause.*® It is likely the Supreme Court will
eventually have to resolve this constitutional conflict.

Congress has also attempted to provide support for parents who want to send their children to
private schools, including private sectarian schools. The 105" Congress, for instance, approved a
voucher program for the District of Columbia as part of an appropriations measure for D.C. and also
authorized parents to set up tax-preferred education savings accounts that could be used for ex-
penses incurred by their children in elementary and secondary schools. But President Clinton vetoed
both proposals. In the present Congress, an omnibus tax bill (H.R. 2488) that again included a
provision to extend the higher education IRA to the elementary and secondary school level was
vetoed by President Clinton during the first session; but another bill (S. 1134) to allow tax-preferred
education savings accounts to be used for school expenses has been adopted by the Senate®' and a
comparable bill (H.R. 7) has been reported in the House. Several additional proposals related to
vouchers have also been included in bills to reauthorize programs under the Elementary and Second-
ary Education Act.®

" Jackson v. Benson, 218 Wis.2d 835, 578 N.W.2d 602, cert. denied, 119 S.Ct. 467 (1998) and Simmons-Harris v. Goff,
86 Ohio St. 3d 1, 711 N.E.2d 203 (1999).

"Simmons-Harrisv. Zelman, 72 F.Supp.2d 834 (N.D. Ohio 1999).

“Strout v. Albanese, 178 F.3d 57 (1" Cir.), cert. denied, 120 S.Ct. 329 (1999); Bagley v. Raymond School Depart-
ment, 1999 Me. 60, 728 A.2d 127, cert. denied, 120 S.Ct. 364 (1999); and Chittenden Town School District v. Vermont
Department of Education, 738 A.2d 539 (Vt.), cert. denied, 120 S.Ct. 626 (1999).

*146 CONG. REC. S 1111 (daily ed. March 2, 2000).

“See, e.g, HR. 833, HR. 4141, 5.2, and S. 625.
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Education voucher programs, in short, appear to have growing political support. But the out-
come of both the policy debate on their desirability and the legal debate on their constitutionality
remains uncertain.

C. Public funding of faith-based organizations

Another long-standing controversy that has re-emerged with renewed vigor in recent years con-
cerns whether faith-based organizations ought to be able to receive grants directly from the federal or
state governments for use in various social service programs. The Supreme Court has generally
interpreted the establishment clause to limit public funding of religious organizations to aid that is
“secular, neutral, and nonideological.”** This standard has meant that only secular programs operated
by religious organizations have been eligible for public funding and that pervasively religious entities
have been excluded. But critics of this interpretation contend that religious organizations ought not to
be required to divest themselves of their religious character before they can receive public funds and
that faith-based social service programs are often more successful than others. As a consequence,
persistent efforts have been made both to change the Supreme Court’s interpretation of the establish-
ment clause and to expand public support for faith-based programs.

The current focus is on a provision that was first enacted as part of the welfare reform law
adopted in 1996 known as the “charitable choice” provision. That provision explicitly makes reli-
gious organizations eligible to receive and administer direct public grants as well as to participate in
any social service voucher program the states create under the law.** That law also specifically
provides that such organizations may retain their religious character, although it bars them from using
public funds for religious worship, instruction, or proselytizing. The provision is intended to be a
model for other pieces of legislation; and several bills pending in this Congress have included such a
provision. Politically, support for the concept appears to be growing. Both of the leading candidates
for their party’s nomination for President next year—George Bush and Al Gore—have endorsed an
expanded role for faith-based organizations in social service programs.

Direct public funding of such organizations still faces a constitutional hurdle, however. But the
appointments to the Supreme Court made by Presidents Reagan and Bush have been trying to shift
the Court’s jurisprudence on establishment clause issues and have had some success in doing so.*
Moreover, in its present Term the Court has before it a case that raises an issue material to the
charitable choice controversy—the constitutionality of government providing secular instructional
materials and equipment directly to pervasively religious schools.®® A decision in Mitchell v. Helms
will be handed down before the end of June 2000.

“Committee for Public Educationv. Nyquist, 413 U.S. 756, 780 (1973); Bowen v. Kendrick, supra.

“PL.104-193, Title L, § 103(a) (Aug. 22, 1996); 110 Stat. 2128; 42 U.S.C. 604a.

“See, e.g., Agostiniv. Felton, 521 U.S. 203 (1997) (overturning the Court’s 1985 decision inAguilarv. Felton, 473
U.S. 402, holding it unconstitutional for public schools to provide remedial educational services to children in private
sectarian schools on the premises of those schools).

“Mitchellv. Helms, 151 F.3d 347 (5" Cir. 1998), cert. granted, 67 U.S.L.W. 3756 (June 14, 1999).
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D. Government sponsorship of religious activities in the public schools and other
acknowledgments of religion
Perhaps the most emotion-laden religious issue still under debate concerns the extent to which
government should promote religion in the public schools and in other public settings. The issue has
sparked political turmoil at least since the middle of the 19% century, and in recent decades it has
spawned repeated battles in Congress, the state legislatures, the courts, political campaigns, and legal
journals.

The present controversy dates to 1962 and 1963 when the Supreme Court held government
sponsorship of devotional exercises in the public schools to be unconstitutional *” and has surged
anew with subsequent decisions holding it to be unconstitutional for government to post the Ten
Commandments on schoolroom walls,* to promote prayer as an option during a moment of silence
in the public schools,* to display a quintessential religious symbol by itself'in a public place,” and to
include invocations and benedictions in public school graduation ceremonies,’’ Public protest of
these and related state and lower federal court decisions has been a central part of the “culture war”
that has raged periodically since the 1960s and has played a significant role in the election of a
number of conservative candidates to public office, including the election of President Reagan in
1980. Efforts to change the Supreme Court’s decisions have also precipitated a number of unsuc-
cessful votes in both the House and the Senate on constitutional amendments to alter the religion
clauses of the First Amendment, most recently in the House in 1998,°2 and on a variety of related
proposals.®® Evidencing anew the desire of some to broaden government’s affirmation and acknowl-
edgment of religion, the House of Representatives in the current Congress has approved measures
endorsing the inclusion of religious symbols in memorials on public school campuses, the posting of
the Ten Commandments on schoolroom walls, and the denial of attorney’s fees to organizations that
challenge religious expression in the public schools.” This battle seems destined to continue for the
foreseeable future.

“Engelv. Vitale, 370 U.S. 421 (1962) and Abington School District v. Schempp, 374 U.S. 203 (1963).

®Stone v. Graham, 449 U.S. 39 (1980) (per curiam).

*Wallace v. Jaffiree, 472 U.S. 38 (1985).

*County of Allegheny v. ACLU Greater Pittsburgh Chapter, 492 U.S. 573 (1989).

" Leev. Weisman, 505 U.S. 577 (1992).

”144 CONG. REC. H 4111 (daily ed. June 4, 1998) (a majority voted in favor of H.J.Res. 78, the “Religious Freedom

Amendment,” 223-203, but that was 61 votes short of the two-thirds majority necessary for adoption).

*Measures considered and voted upon by Congress have included proposals to strip the federal courts of

Jjurisdiction over the subject, to cut off funds to school districts that prevent participation in “constitutional voluntary
prayer,” to bar the use of funds by the Department of Education “to prevent the implementation of programs of voluntary
prayer and meditation in the public schools,” and the Equal Access Act (which requires schools receiving federal
financial assistance to treat students who wish to meet during non-curricular time for religious purposes on an equal
basis with other student groups).

*See 145 CONG. REC. H 4456-57 (daily ed. June 16, 1999) and H 4486-87 (daily ed. June 17, 1999).
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RELIGIOUS LIBERTY: THE LEGAL FRAMEWORKIN SELECTED OSCE COUNTRIES

UZBEKISTAN

ABSTRACT

This report presents an overview of Uzbekistan’s religious legislation and the changes made by the Law on
Freedom of Conscience of 1998. While the new legislation makes the Law conform with the current political
situation, it has added significant restrictions to the rights of believers.

INTRODUCTION

The people of Uzbekistan have for centuries been adherents of the Sunni school of Islam. During the Soviet
regime, adherents of Islam actively opposed the regime in Uzbekistan until 1935. Asin all former Soviet repub-
lics, freedom of conscience was declared a constitutional principle during the entire Soviet period. However, this
freedom always had a fictitious nature because, for example, the rights of religious organizations were restricted,
the dissemination of anti-religious propaganda was state policy, believers were excluded from government ser-
vice, clergymen were repressed, and mosques and other houses of worship were defamed or demolished.
Among the sources of law determining the legal position of religion in the Soviet Uzbekistan was a Decree on the
Separation of Religion from the State signed by Lenin in 1918. This Decree was in force until 1990. More
detailed regulations were contained in the Decree of April 8, 1929, amended in 1932 and 1975, and an Instruc-
tion made under it, released in 1929 and reissued in 1931.! The territory of Uzbekistan was included in the
jurisdiction of Russian and Soviet legislation after creation of the Uzbek Soviet Socialist Republic in 1924,
Numerous all-union regulations on state supervision of religious organizations were in effect, but many of them
were unpublished. The state regulations applied to all denominations uniformly.

During the Soviet period, organized religion had no public status in Uzbekistan and religious groups were
not considered social organizations. Only individual religious associations had a status in law, and State registra-
tion of religious associations was required. Although applications for registration were to be submitted to the
local administration, they were decided upon by the Republican Council on Religious Affairs, which was a
branch of the federal authority. Registration was granted not as a matter of right, but as a privilege.

The constitutionally declared freedom to profess a religion did not provide protection against the state
system of monitoring religious activities. Even though the Constitution provided for the equality of Soviet citizens
before the law without regard for their attitude toward religion, discrimination was widespread. Under the Soviet
system, officials would lose their jobs and be expelled from the party for being present at a funeral held in
accordance with Muslim rites, with a mullah. Local administrations were instructed to collect data on atten-
dance at religious services and to identify persons practicing religious rites.

Special restrictions were imposed on the clergy. They were required to have a state license for performing
work in a congregation, which could hire them only for conducting worship services. Clergymen could not take
part in the secular affairs of their congregations and were excluded from the congregations’ administrations. No
cleric at alocal level could appear before a governmental body as a representative of his religious group. The
income of religious workers was subject to higher taxation than that imposed on the comparable income of other
citizens. Any gifts, including gifts in kind, had to be reported as taxable income. Foreign visitors wishing to
perform religious rites in the USSR needed state permission issued by the federal authorities to do so. One of the

"7 I Lenin, KPSS o Religii [V. Lenin and the CPSU on Religion] ( Moscow, Politizdat, 1982).
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effects of the repression of religion generally was to prevent religious missionaries of other faiths from entering the
Soviet Union and posing any kind of “‘competition” for the indigenous, albeit repressed religions. Likewise, there
was less internal dissension among religious groups existing in the USSR in the face of severe repression from a
common enemy, i.e. the State. Nevertheless, in 1975, a Wahhabi movement that proclaimed as its goal the
seizing of power in these states was established. Later, Islamic protests in the form of anti-governmental rallies
occurred in the region and an underground program, “Islam Against Communism,” started. These Islamic funda-
mentalist movements and organizations continued to exist despite strong repressions from the Soviet authorities. >

The Gorbachev political reforms of the late 1980s were accompanied by a movement to restore freedom
of religion. In 1988, the Soviet State celebrated the 1000th anniversary of the introduction of Christianity into
Russia, and in December 1988, President Gorbacheyv, in an important speech to the General Assembly of the
United Nations, promised that new Soviet legislation on freedom of conscience would meet the highest interna-
tional legal standards. In 1989, the new popularly elected USSR Parliament included clergy among its members,
as well as lay persons who had been previously persecuted for religious activities. After widespread discussion,
new laws on freedom of religion and the rights of religious organizations were enacted in 1990 in the USSR and
in 1991 in the Republic of Uzbekistan.

The USSR Law on Freedom of Conscience and on Religious Organizations of October 1, 1990, de-
clared that “every citizen shall have the right, individually or in conjunction with others, to profess any religion or
not to profess any, and to express and disseminate convictions associated with his relationship to religion”
(Art.10); that the exercise of such freedom is subject to restrictions that are compatible with the international
obligations of the USSR, that all religions and denominations are equal before the law; that there is separation of
church from the state but that the clergy of religious organizations have the right to participate in political life on an
equal footing with all citizens; and that religious organizations whose charters are registered in accordance with
established procedures have the right to create educational institutions and groups for religious education of
children and adults.

In the early 1990s, religious organizations played a significant role in the pro-democracy movement in
Uzbekistan. Former communist officials who became leaders of the Uzbek reforms mistakenly assumed that the
society had been so thoroughly secularized and the mosques there had been so effectively marginalized as to
pose no threat to political authority:* The first liberal Law on Freedom of Religion was passed in Uzbekistan on
June 14, 1991.° This Law repeated many of the provisions of the USSR Law and declared the protection of
religious freedom. The 1991 Law significantly decreased existing barriers in the religious sphere and went be-
yond the USSR Law in explicitly providing that not only citizens, but also foreigners and stateless persons, could
exercise the right to freedom of religion individually as well as jointly through creation of appropriate congrega-
tions. The registration of religious associations was also simplified; however, complete independence for religious
organizations was not established. The official policy of the state toward religion at this time was to tolerate the
churches for the social services they provided, while discouraging people from active participation in the practice
of'their religion. State control became less, but was not eliminated. The state regulated the construction of new

* A. Malashenko. Renessans Religii Mohammeda | The Renaissance of the Muhammade’s Religion], NG Religiia,
Sept. 22, at 2-5.

* Vedomosti Verkhovnogo Soveta i Siezda Narodnih Deputatov SSSR [USSR official gazette], 1990, No. 41, Item
813.

* Mary L. Gautier, Church Elites and the Restoration of Civil Society in the Communist Societies in 40 Journal of
Church and State 1998, at 279.
*Tedomosti Verkhovnogo Soveta i Uzbekskoi SSR [Uzbekistani official gazette], 1991, No. 24, Item 451.
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mosques, distribution of religious literature, and pilgrimages to holy sites. The official policy of the state, which
aimed to discourage active participation in the practice of religion, was slightly changed in December 1991, when
the President of Uzbekistan, Islom Karimov, in taking his presidential oath simultaneously on the Constitution and
the Holy Koran, emphasized that religion must help to restore high moral values and ethical qualities.

However, for the overwhelming majority of Uzbekistan’s population, Islam is a way of life and has gener-
ated a revival of the national self-conscience. This situation was exploited by the clergy to challenge the state and
to enter national politics. Some analysts noted that the religious feelings of the population were exploited by the
fundamentalists as well.°

In 1998, new religious legislation was enacted. In introducing the new law to the Parliament, the President
of Uzbekistan stated that the enactment was long overdue because the law previously in force was adopted 18
months before the adoption of the Constitution and in many regards merely stated the issue.” The act of 1991
was replaced by the new Law of the Republic of Uzbekistan on Freedom of Worship and Religious Organiza-
tions.® The Law was initiated by the President of Uzbekistan as a tool to fight religious extremism and eliminate
political opposition that used religious organizations as a staging ground.’

I. LEGAL AND CONSTITUTIONAL BACKGROUND
Uzbekistan was established on October 27, 1924, under the Soviet regime as the “independent” Uzbek
Soviet Socialist Republic. InMay 1925, it was renamed Uzbekistan and became a constituent republic of the
Soviet Union. Uzbekistan declared its independence from the Soviet Union on September 1, 1991. Asan
independent state, Uzbekistan adopted its Constitution on December 8, 1992.'° The Constitution provides for
a three-branch presidential republic dominated by the executive power. It claims democratic principles com-
bined with “oriental traditions.”"!

The legislature, known as O/iy Majlis—the Supreme Assembly--consists of 150 deputies elected to a five-
year term by territorial constituencies. The body is responsible for imposing taxes, enacting legislation, prescrib-
ing constitutional amendments, electing justices to the Constitutional Court, and carrying out other standard
legislative activities.

The President is elected to a five-year term. His powers include authority to appoint and dismiss heads of
regional and local administrations. He can also suspend and repeal any acts passed by State and regional
administrative bodies (Art. 93). The President may also issue binding decrees, veto laws, and dissolve the
Parliament. Local administration is provided by the Soviets (i.e. Councils) of People’s Deputies. These admin-
istrative institutions are led by A#okims, “heads of administration,” who, as political appointees of the President,
may be dismissed by him at any time (Art. 102). Consequently, k#okims owe their allegiance and loyalties to the

°See, e.g.: J. Priban. The Reconstructing of Legality, Constitutionalism, and Civil Society in the Post-Communist
Countries in The Rule of Law in Central Europe, James Young Publishing Ltd., Brookfield, VT, 1999, at 131-174.

" New Religious Law to Combat Extremist Groups. FBIS Daily Report. May 20, 1998, Document ID:
FTS19980520000108.

* Narodnoe Slovo [official newspaper of the Uzbekistani Government], May 15, 1998, at 2.

* A. Umnov. Fundamentalizm Kak Razvitie Tsivilizatsii [Fundamentalism as the Development of the Civilization],
Moscow, Spark, 1999, p. 243.

' Constitution of the Republic of Uzbekistan, adopted on December 8, 1992, at the Eleventh Session of the
Supreme Council of the Republic of Uzbekistan Twelfth Convocation. (Tashkent. “Uzbekistan.” 1992).

" For definition of the “oriental tradition” see : W. Butler. On Uzbekistan and Uzbekistan Laws in Uzbekistan
Legal Texts. Simmonds & Hill Publishing Ltd., London, 1999, at 9-14.
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President.

Judges in Uzbekistan are appointed by the President for a five-year term. The highest court is the Consti-
tutional Court which is responsible for determining the constitutionality of acts passed by the legislature and
executive. The Supreme Court is the highest judicial body in civil, criminal and administrative law.

II. CONSTITUTIONALPROVISIONS RELEVANT TO FREEDOM OF RELIGION OR

BELIEF

The Constitution of Uzbekistan provides for freedom of conscience and establishes that no religion may be
declared an official or compulsory religion. The Constitution declares impermissible any compulsory imposition
of religion; however, it does not say specifically that the Republic of Uzbekistan is a secular state. The Constitu-
tion of Uzbekistan provides for equality of all religious associations before the law and states in Article 31 that
freedom of conscience is guaranteed to all. Under the Constitution, everyone has the right to profess or not to
profess any religion. Because of the historical tradition of the Soviet society, the Constitution especially mentions
the right not to profess any religion. This guarantee reflects the fact that there are millions of people in Uzbekistan
who do not confess any religion at all. This provision is contained in the chapter that enumerates personal rights
and freedoms of Uzbekistan’s citizens and provides for the protection of individual liberties including freedom of
religion. The state, however, retains the right to limit free speech, “which is directed against the existing constitu-
tional system and in some other instances specified by law” (Art. 29). Article 33 establishes political rights such
as freedom of assembly and the right to political participation, but also permits the “bodies of authority” to deny
the right to assemble for ““security reasons.” The observance of the Constitution and protection of the historical,
spiritual and cultural heritage of others are among the affirmative duties of Uzbekistan’s citizens (Art.48).

Despite the fact that freedom of conscience is guaranteed by the Constitution, this right cannot be exercised
without limits. The idea of absolute rights is conclusively rejected in chapter 13 of the Constitution, which places
restraints on the formation of public associations. These include the prohibition of organizations which interfere
with the smooth running of the government, as well as any armed association or political parties based “on
national or religious principles.” All secret societies and associations are banned (Art.57).

Religious issues are also regulated by Article 61, which requires that religious organizations and associa-
tions be separated from the State. This constitutional provision establishes the equality of religious associations
before law. In accordance with the constitutional principle of the separation of religious organizations from the
State, authorities must not interfere in the activities of religious organizations, and religions may not form political
parties. Uzbek judicial institutions are empowered to dissolve or ban public and religious associations or restrict
their activities (Art. 62).

III. INTERNATIONAL COMMITMENTS

Upon entering the United Nations and Organization for Security and Cooperation in Europe, Uzbekistan
pledged that it would strictly follow the principles of those organizations, including the Declaration on Universal
Human Rights, and would also become a party to international conventions which Uzbekistan had not then
ratified. In accordance with the Constitution, international legal acts are an integral part of Uzbekistan’s domestic
legislation, and international norms take precedence over national laws.

Since acquiring its independence in 1991, the Uzbekistan Government has been criticized for serious
human rights violations. A number of legislative acts dealing with human rights have been enacted in the Republic
of Uzbekistan, i.e., the Constitution and the new Civil and Criminal Codes. The recommendations of the interna-
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tional community during the preparation of these fundamental laws, however, were practically disregarded.
Human Rights Watch emphasized in its report that the main obstacle for protecting human rights in Uzbekistan is
not a weak legislative base, but the steady practice of failing to observe the pledges that have been taken. '
Despite the fact that Article 29 of the Constitution of Uzbekistan proclaims the right to freedom of thought,
speech and convictions, the Constitution contains obvious limitations of those freedoms, which are formulated as
the right to ““seek, obtain, and disseminate any information, with the exception of that which is directed against the
existing constitutional system” (Art. 29.1). Article 29.2 of the Constitution provides for restriction of the freedom
of opinion and its expression for reasons of state or other secrecy.

The 1998 Law on Freedom of Worship and Religious Organizations and its implementing documents
appear to contradict provisions of the European Convention on Human Rights because they impose special
restrictions and require state interference in the activities of religious organizations. Seemingly contrary to the
provisions of the European Convention on Human Rights requiring equal status for religious organizations,
Uzbek regulations allow state authorities to grant privileges to one or another religious organization as these
authorities wish (e.g., subsidizing loyal Muslim communities). State authorities exercise thorough control over
religious groups and their activities. Activities in the field of foreign relations are especially severely restricted. The
requirement of the Uzbek law under which no one may refuse to observe any legal obligations on grounds of his
religious convictions would also appear to contradict international human rights principles.”

The strong involvement of the State and its authorized institution, the Committee on Religious Affairs, inthe
religious life of the population and in monitoring religious congregations’ activities might be considered as a
violation of international standards. Similarly, the close ties between the administration of the President and
Uzbekistan’s highest religious body, the Directorate of Muslims of Uzbekistan, seem to undermine the indepen-
dence of religious organizations.'* The State has often used religious issues as a pretext to suppress political
opposition." In addition, the Islamic religious organizations’ strong support of the political opposition and denun-
ciation of the State authorities seem to contradict the principle of separation of Church and State adhered to in
European countries. Newly created fundamentalist Islamic organizations have attempted to prevent the building
of a secular state, opposed legislative demands for freedom of conscience, tried to impose religious views, and
used religion in anti-state propaganda.

IV. LAWS ON FREEDOM OF RELIGION

The realization of constitutionally protected rights depends on the implementation of the Law on Freedom
of Worship and Religious Organizations, ' which was unanimously passed by the Parliament of Uzbekistan on
May 1, 1998. This act repealed the Law on Freedom of Religion of 1991, determined procedures for the
formation and functioning of religious organizations, established the legal status for the institution of liberty of

* Helsinki Watch on Human Rights Violations, Moscow, Nezavisimaia Gazeta, in Russian, May 29, 1998.

" Supra note 7.

" The U.S. Department of State Annual Report on International Religious Freedom_for 1999 reports that despite
the principle of separation of church and state, the government controlled Spiritual Directorate for Muslims funds some
Islamic religious activities.

" U.S. Department of State Annual Report on International Religious Freedom for 1999: Uzbekistan. Released
by the Bureau for Democracy, Human Rights, and Labor. Washington, D.C., September 9, 1999.

' Supra note 8.
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conscience, and envisaged a toughening of the state’s attitude toward Islam. Explaining the necessity to pass this
Law, President Karimov of Uzbekistan said that:

The people of Uzbekistan will never turn away from our sacred religion. Ifa person is a Muslim, he
should pass through this world as a Muslim. From this point of view, the main task of the Government
is to bring religious rules and religious relations, as well as relations between the state and religious
organizations—between society and religion—into line with present-day requirements. That means
to attune them with our path of building a state which is democratic and based on law.'’

The Law provides for freedom of worship, freedom from religious persecution, separation of church and
state, and the right to establish schools and train clergy. The Law states that religion is separated from the State,
which undertakes to assure peace and acceptance between confessions and to prevent religious fanaticism and
extremism. At the same time, the Law says that the exercise of freedom of conscience, or the right to follow
religious or any other beliefs, has to be restricted to an extent necessary for national security, law and order, life,
health, morale, rights and freedoms of other citizens. It bans involvement of minors in religious organizations and
any missionary activities. The Law provides for separation of the education system from religion. Religious
subjects are not included in the curricula of the education system, and private teaching of religious principles is
also prohibited.

Following the Constitution, the Law prohibits the establishment of privileges or restrictions, or other forms
of discrimination on the basis of one’s attitude toward religion. However, confessional secrecy is not protected
by the Law, and it does not protect a clergyman from being taken to account for refusing to provide testimony
about circumstances that became known to him from a confession. Moreover, the collaboration of a clergyman
with the state authorities is not restricted, and previously existing legal prohibitions against interrogating or sum-
moning a clergyman have been lifted.

Among the restrictions imposed on religious rights is a requirement for all religious groups and congrega-
tions to register or re-register following stricter criteria. Religious schools must be registered also. Unregistered
religious activities are a criminal offense; however, 60-70 percent of the mosques in Uzbekistan have not been
registered.'®

The Law stipulates that a religious organization must be set up by at least 100 Uzbek citizens in order to
receive permission to register, compared with the minimum of 10 specified in the 1991 Law on Freedom of
Conscience. Foreigners are prohibited from being members of a native religious group in Uzbekistan. This
provision enables the Government to ban any group simply by denying its registration petition. As mentioned in
the U.S. Department of State Annual Report on International Religious Freedom for 1999, Uzbek “Government
officials designed the Law to target Muslims worshiping outside the system of state organized mosques.” Al-
though the Government has granted some exemptions to the 100-member requirement, there are no formal
conditions for receiving exemptions. Instead, exemptions are granted arbitrarily. Registered religious organiza-
tions have the right to exercise worship and religious rites in hospitals, nursing homes, detention centers, prisons

" Uzbek President Views Role of Religion in State. FBIS Daily Report, April 30, 1998, Document ID:
FTS19980430001554

* Guide to International Human Rights Practice. 3 Edition. Ed. H. Hanum, Adsley, NY, Transnational Publish-
ers, 1999, at 274.
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and labor camps at the request of the people staying there. Registered organizations may also hold worship
services and ceremonies outside religious buildings. However, the Law prohibits Uzbek citizens from appearing
in public places in religious attire.

The Law also bans the activities of political parties and groups based on religion and similarly prohibits
political activity by branches of religious parties set up outside the country. Religion must not be used for the
purposes of anti-state, anti-constitutional propaganda, fomenting ethnic enmity, spreading slanderous destabiliz-
ing reports or spreading panic. Religious organizations, sects, and other movements promoting terrorism, drug
trafficking, and organized crime are also prohibited (arts. 3, 9, 14).

V. LAWSAFFECTING THE OPERATION OF RELIGIOUS ORGANIZATIONS

The 1998 Law on Religion also regulates the status of religious associations in Uzbekistan, including their
rights, conditions for their activity, and the establishment of procedures for supervising and monitoring the obser-
vance of the legislation on freedom of conscience. The Law defines a religious association in Uzbekistan as a
voluntary association of citizens of the Republic of Uzbekistan set up for joint profession of a religion through the
exercise of religious services, customs, and rituals. This includes religious societies, religious education establish-
ments, mosques, churches, synagogues, monasteries, and others. The legal status of a religious association
depends on whether or not it has a central administrative body and territorial entities in at least eight regions of the
Republic of Uzbekistan. Such issues as importation, printing and distribution of religious literature, religious
teaching, and establishing of a clergy training school depend on the legal status of the organization. Religious
organizations in Uzbekistan can be headed only by Uzbekistan’s citizens who have a corresponding religious
education. Foreign candidates to head or join an already registered religious organization must be approved by
the State Committee for Religious Affairs under the Cabinet of Ministers of the Republic of Uzbekistan.

The creation of religious associations in State, military, or municipal institutions is forbidden. However, the
Muftiate is currently lobbying to get permission for religious work in military units among soldiers.

Religious organizations obtain the status of a legal entity after their registration with the Uzbekistan Ministry
of Justice or its territorial branches.

To be registered, a religious organization must submit the following documents to the Ministry of Justice:

 an application signed by not less than 100 Uzbek citizens who initiate the setting up of a religious
organization;

* thecharter ofthe organization,

aconstituent meeting protocol;

» adocument certifying the address of the religious organization being set up; and

» adocument certifying payment of the registration fee.

State authorities often refuse to register religious organizations if they do not possess property and/or
buildings for worship services. Even though the Law does not prohibit the registration of those organizations that
use the residential address of one of the organization’s members as their legal address, such registration applica-
tions are usually denied.
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Simultaneously with the adoption of the Law on Religion, the Uzbek legislature passed a series of revisions
to the Criminal Code and Civil Code.” These revisions stiffen the penalties for violating the law on religion and
other statutes on religious activities. They impose punishments for activities such as organizing a banned religious
group, persuading others to join such a group, and drawing minors into a religious organization without the
permission of their parents. The Criminal Code was amended again in April 1999 % with two changes that affect
religious freedom. The changes draw a distinction between illegal groups, which are those not registered prop-
erly, and prohibited groups, which are banned altogether. The first measure makes it a criminal offense punish-
able by up to 5 years in prison “to organize or resume activities of an illegal religious group,” and by 3 years to
participate in the activities of such a group. The second sets out stiff penalties (up to 20 years in prison) for
organizing or participating in the activities of religious extremist, fundamentalist, separatist, or other prohibited
groups. The Law does not further provide a distinction between “illegal” and “prohibited” groups.

VI. OFFICIAL OR QUASI-OFFICIAL GOVERNMENT ENTITIES RESPONSIBLE FOR

RELIGIOUS ISSUES

Inaccordance with the 1998 Law on Religion, coordination of relations between State organizations and
religious organizations and oversight of the legislation on freedom of worship is carried out by the Committee for
Religious Affairs under the Cabinet of Ministers of the Republic of Uzbekistan. The Committee’s legal status is
defined by a special regulation approved by the Uzbek Government. Regional, district, and town administrations
as well as citizens’ self-government organizations also bear the responsibility for observation of the religious
legislation. The Committee is responsible for monitoring all activities of religious associations, approving their
founding documents, and issuing recommendations regarding their registration at the Ministry of Justice. The
Committee and its regional branches conduct expert scholarly analysis of the views professed by the religious
organization and decide on the permissibility of distribution of instructional and other religious materials among
believers. One of the Committee’s duties is to approve or reject the credentials of teachers of religion in religious
educational centers.

In some provinces, the regional administration has established close relations with religious organizations,
and regional governments are staffed by Islamists. For example, in one of the districts of the Namangan region, there
is one school and 13 mosques for 2,500 people, and the hakim (governor) is an inam.

The government-controlled Spiritual Directorate for Muslims is another means for providing government
policy in Islamic communities.*!

VIL. IMPORTANT ISSUES

According to governmental statistics, in 1999 there were 1,510 Muslim, 119 Christian, and 11 other
congregations or groups in Uzbekistan. About 200 applications for registration are pending, and a large number
of mosques have not attempted to register. Observers estimate that more than 4,000 religious groups have been

¥ Novie Zakoni Uzbekistana [New laws of Uzbekistan], 1999, Issue 31.
* Supra note 8, April 30, 1999, p. 3.
* Supra note 7.
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established in the country since independence.?? Because most of these are small, they have not re-registered in
accordance with the 1998 Law.

The major problem in religious relations in Uzbekistan is that issues of religion are often used by the political
mainstream for the suppression of the opposition. Leaders of the Islamic Movement claim that there are 50,000
Muslims currently kept in Uzbekistan’s prisons for their religious views.” Dissident Islamic leaders deny they are
extremists and claim that they are being persecuted for their unwillingness to praise the Government’s actions.
The most active religious organization, the Islamic Movement of Uzbekistan, has released a statement which
indicates that defending the Islamic religion and Muslims is one of basic goals of this movement. The statement
underlines the need to protect human rights and freedoms of Uzbek Muslims and indicates thatjifad is the only
way of establishing an Islamic state and Koranic rule in Uzbekistan.**

The Government of Uzbekistan is very suspicious of the religious activities of the population because it is
afraid of growing fundamentalism and religious extremism. In order to undermine the religious activities of the
population, people have been arrested merely because they wore beards, a traditional sign of Islamic piety.
About 50 university female students were expelled for wearing traditional Muslim dress. The Government does
not consider this repression to be directed against religious freedom itself but against those who desire to over-
throw the secular order.”

Human rights organizations regularly report on repressions concerning the Jehovah’s Witnesses, the Full
Gospel Christian Church, Pentecostalists, and other so-called non-traditional religions. Government officials
usually view all these incidents as isolated cases.
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